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Our Cover

For our cover, we have chosen a photograph of the original
health care facility building, circa 1951.
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INTRODUCTION

This is a brief political history of our hospital. Due to the

time press imposed on us, I am sure that I will omit some pertinent
person, place or thing. For this I apologize, in advance, to the
injured party or parties.

The interesting thing I found in working on this project is that

so much has occurred in so short a time. The obstacles placed in
the way of the people dedicated to having first class medical
service in their community were staggering. The methods used to
overcome these obstacles were simple. They consisted of mental
concepts: Faith, determination and a belief in the future. These,
combined with a willingness to get involved, proved equal to the
task.

Most of these people are still alive and active in something.
However, faced with what appears to be another obstacle to
quality medical service to our area, they have rallied to the
cause, again. All were asked to dictate their memories of
the hospital onto tape. Many did. From tape they were typed
in transcript form.

These transcripts were made available to me, along with various
other documents, statements and photographs of historic import.
I've attempted to assemble these into a clear, concise political
document. This is not meant as an impartial review of mere events.
It is, rather, to me, a documentation of an impossible dream

fulfilled.

T. H. Keffer, President
South Peninsula Hospital
Service Area Board

FEBRUARY 1984
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"There was a different philosophy around here at that time.

Everyone got in and worked. We were trying to get something
going. There is always more enthusiasm when your're trying

to get something going. After it is going, then people lose
interest in it. They look for another challenge."

Leo R. Rhode

* % % *

"We started in doing the very basic things by hand. Us Board
members got down there and leveled off the basement and got
the plumbing situated and poured the concrete slab and built
'petition'. We made the doctor's offices down there. Then
we started thinking bout how to improve things, at least to
keep the Fire Marshal from shutting it down."

Jack Epperson




"It is kind of hard -- people don't want to know the facts.
They've already made up their minds sometimes, and they just
don't want to listen -- they were against it."

Harry Gregoire

Original Hospital & Health Center
(1955 - 1960)




Homer Hospital & Health Center
With new addition on west end (1960)

By the late 1960's, it was becoming clear to most people who lived
in the Homer area that the existing Homer Hospital was no longer
adequate to provide for the medical needs of the southern Kenai
Peninsula. A new hospital was needed. However, it was also clear
that changes in the hospital's organization were also needed before

it would be possible to build a new hospital.




The old Homer Hospital, which opened in 1956, had at first been
financially supported by the Homer Public Utility District (the
predecessor of the City of Homer). After the City of Homer
incorporated in 1964, the City of Homer assumed the financial
responsibility of supporting the hospital, and the City of Homer

continued to subsidize the hospital until 1970.

The problem with this arrangement between the hospital and the

City of Homer was obvious to many residents of Homer. The hospital
provided an area-wide service to patients from all areas of the
southern Kenai Peninsula, while tax support came only from the
residents of the City of Homer. This arrangement was not fair to
Homer taxpayers. Moreover, hospital taxes promised to become even
more burdensome if a new hospital were to be constructed. Thus,

the idea of a hospital Service Area began to form.

In early 1969, the Kenai Peninsula Borough was approached to
consider the establishment of a South Peninsula Hospital Service
Area. And the Kenai Peninsula Borough Assembly agreed to let the

voters of the proposed Service Area decide the question.

In March of 1969, the Kenai Peninsula Borough Assembly adopted
Ordinance 69-4, which called for an election that would present

the following proposition to the voters of the proposed South

Peninsula Hospital Service Area:




PROPOSITION
Shall the South Kenai Peninsula Hospital
Service Area construct, maintain and oper-
ate a hospital or hospitals in the manner

provided in AS 29.10.159 for first class
cities?

The Service Area voted 735 Yes, and 470 No. Thus, the Service Area
had been established, but still to be determined was how the City
of Homer would transfer its control of the existing hospital to the
Service Area. The transfer question became a more serious concern
when the Borough Chairman, George Navarre, announced his plan to
build a large hospital in Soldotna and to have satellite clinics

in Homer and Seward. The plan called for anyone who needed

in-patient care from Homer to be sent to Soldotna for that care.

Chairman Navarre's plan caused great consternation on Homer's
City Council. Members of the Homer City éouncil said that they
had not supported a hospital in Homer for 15 years Jjust to see it
turned into a Soldotna feeding station. They wanted patients to
be cared for in the area and nota hundred miles away. So they
didn't want to turn the keys of the hospital over to the Borough

without safeguards.

After much debate, it was agreed that in order to assure that a

hospital adequate to meet the needs of the area be provided for,




the City would not simply give the hospital to the Kenai
Peninsula Borough. Consequently, a 55-year lease between the
City of Homer and the Borough was established on November 10,

1969.

The main features of the lease are that the land and buildings
on it may only be used "for the operation of a public hospital
and for those activities reasonably necessary, relative and

incidental to the operation of said hospital and for no other

purpose save and except by mutual written consent."

Another provision of the lease is that the property and all the
improvements to it will revert back to the City of Homer at the

end of the lease period.

Moreover, a particularly important clause from the City Council's
standpoint was the restriction placed on subleasing and assignment.
This precluded the Borough from making unilateral changes in the
management of the hospital. It reads as follows: "Lessee agrees
not to sublease or assign this lease or any portion thereof without
first obtaining the written consent of the Lessor, providing

however, that the Lessor shall not withhold its consent unreasonably.'

Finally, the lease was binding not only with the Kenai Peninsula

Borough Assembly and the Homer City Council in 1969, but also upon




their successors. The lease reads, "Each and every covenant,
agreement, term, provision and condition herein contained shall
extend to and be binding upon the respective successors and assigns

of the parties hereto."

In addition to the Lease, a Sublease and Operating Agreement was
also negotiated between the City of Homer and the Kenai Peninsula

Borough.

The Sublease and Operating Agreement begins by setting forth the

purpose of the agreement:

"WHEREAS, Lessor within the South Peninsula Hospital
Service Area has assumed the responsibility to provide
hospital services and has leased from the City of Homer
the City of Homer hospital; and

WHEREAS, Homer Hospitals, Inc., desires to sublease said

Homer Hospital and to assume the complete operation of
said hospital facility."

Thus, Homer Hospitals, Inc., a not-for-profit corporation, was
designated by the City and Borough to be responsible for the

complete operation of the hospital.

Homer Hospitals, Inc., received its Charter of Incorporation from
the State of Alaska on October 1, 1969. Homer Hospitals, Inc.,

was created in order to satisfy the City's concerns that local control

be maintained. Also the establishment of Homer Hospitals, Inc.,




would enable the Kenai Peninsula Borough and the South Peninsula
Hospital Service Area to avoid the legal liabilities and problems

associated with operating a hospital.

By 1970, the Service Area had been established and the lease between
the City of Homer and the Kenai Peninsula Borough was in place; the

Sublease and Operating Agreement between Homer Hospitals, Inc., and

the Borough was in effect and now Service Area residents began to

look for a way to build a new hospital.

The new hospital would cost several million dollars, and even though

there was now a Service Area to provide a tax base, that was still
a lot of money. 1In 1970, the assessed value of the Service Area
was under $100 million. In other words, a 1 mill tax levy would
raise less than $100,000. As several years passed, it became
clear that more money was needed than the Service Area could

provide.

In order to reduce the Service Area tax burden, the hospital applied
to the Federal Hill-Burton Hospital Construction program. It was
determined that the hospital would be eligible for a loan which would

cover a part of the building costs.

This, combined with an ever increasing assessed value of the Service

Area, made it feasible to go to the voters of the Service Area

again to propose bonds for the construction of a new hospital.




The idea of selling Service Area bonds gave rise to a new debate

of the Kenai Peninsula Borough Assembly.

When the Service Area was established in 1969, the Service Area
Board was advisory to the Borough Assembly and its members were

appointed to the Service Area Board by the Board itself.

But now, in 1973, it was argued that the sale of Service Area bonds
would create a fundamentally new situation. Since the Service Area
was taking on this added responsibility, should not the Service Area
Board have more authority too? And since the residents of the Service
Area would pledge their property to retire this bonded indebtedness,
should not the voters of the Service Area have the right to select

the Service Area Board members?

This debate gave rise to Kenai Peninsula Borough Ordinance 73-33,
which would change the Service Area Board from an advisory board

to a board with much greater responsibilities. The ordinance read,
"It is intended that board members shall be requpsible for the level
of services provided and to that end must be responsible to the
electorate for the amount of taxes necessarily raised to provide

such services, and the Kenai Peninsula Borough will raise the amount

of the levy..."

Kenai Peninsula Borough Ordinance 73-33 was to be voted on by the

voters of the South Peninsula Hospital Service Area and would only
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become effective if the Service Area voters agreed: "This ordinance
with respect to the election of board meﬁbers becomes effective on
adoption and with respect to all other matters becomes effective

on the date the Kenai Peninsula Borough Assembly certifies the

result of the election of the members of the board of directors."

Subsequently, the Service Area voters approved both the expanded
Service Area Board powers and the bonded indebtedness. It seemed
important to the voters that if they were going to incur a debt,
that they also be given a greater voice in how their money was
spent. Many people have said that they would not have approved
the bond proposition without the increased authority of the

Service Area Board.

By 1974, it seemed that a new hospital would not be far off. The
Service Area Board had greatly expanded power and the authorization
to go ahead with a bond sale. However, just when life was beginning
to become simple for the hospital, everything was set back by a

lawsuit.

In April, 1974, a suit was filed against the South Peninsula
Hospital Service Area which challenged the legality of the
Service Area. The case was first heard in the State Superior
Court, but was ultimately decided by the Supreme Court of the

State of Alaska

-11-




On October 21, 1974, Supreme Court Justices Boocheever and Rabinowitz,
in the court's written opinion, concluded:

'...we emphasized the harm which may follow from dis-
establishing a unit of local government."

"Disannexation or disincorporation of a municipality is
not at issue here. Nevertheless, disestablishment of a
hospital service area after it has been in active existence

for five years would cause disruption and injury of the
same order."

Moreover, the Supreme Court ruling was a complete legal Vidtory for
the South Peninsula Hospital Service Area. Although the Service Area
was victorious in court, the legal battle had imposed a tremendous
cost on the hospital. The hospital building program was stalled
because the bonds could not be sold until the rendering of the
Supreme Court decision. This cost the building program a year - and

1974 was no ordinary year.

1974 was the year of the o0il embargo and the country's first encounter
with hyperinflation in modern times. Also the trans-Alaska oil pipe-
line was getting under way and the demand for skilled labor, building
equipment and material was great. Consequently, interest rates and
construction costs soared. Moreover, contractors, fearful of the
future, submitted only extraordinarily high bids on construction

projects around the State.

The court case cost time and money and the result was that the new

hospital building plans were considerably reduced in size and scope.

-12-




For example, we lost a wing of patient rooms and a properly sized
laboratory. It was indeed a bitter victory when the boards were
forced to eliminate about one-third of the project. Nevertheless,
the ground was broken in 1975, and in May of 1977, at long last,

the Service Area had a new hospital.

Also in 1977, Homer Hospitals, Inc., chanced its name to South
Peninsula Hospital in order to reflect the broader geographical

area 1t serves.

South Peninsula Hospital - 1977

While the new hospital was a very welcome addition to the area's
medical capability, it was immediately recognized that it would
soon be too small to meet the growth of the Service Area. Therefore,

plans to expand were started.
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In May of 1980, a Certificate of Need application was submitted to
the State of Alaska to: increase the acute care bed capacity from
13 to 23 beds; add 11 long-term care beds to the existing 4; and

to expand the laboratory.

Once again, on October 6, 1981, the voters of the South Peninsula
Hospital Service Area were asked to support the hospital's growth
by approving a ballot proposition which would obligate them to
pay for new bonds. The Service Area voters approved the ballot

proposition by 909 for and 429 against.

That the bonds are an obligation of the Service Area, and only the
Service Area, is underscored by the bond attorneys, Boettcher and

Company in their statement of November 1, 1982:

"The Bonds are general obligations of the South Kenai Peninsula
Hospital Service Area (the "Hospital Service Area"), and the
full faith and credit of the Hospital Service Area are
pledged to the payment of the principal of and interest

on the Bonds. The Kenai Peninsula Borough (the "Borough")
is legally obligated to levy and collect taxes upon all
taxable property within the Hospital Service Area, without
limitation as to rate or amount in amounts sufficient,
together with other available funds therefor, to pay the
principal of and interest on the Bonds as the same become
due and payable. The Bonds are not an obligation or a
charge against the assets or credit of the State of Alaska
or the Borough, other than of the Hospital Service Area."

It was also in 1981 that the Kenai Peninsula Borough Assembly
passed Ordinance 81-71, which later becmae widely publicized

throughout Alaska as the "Informed Consent" Ordinance.

-14-




As a result of the Borough Informed Consent Ordinance, the South
Peninsula Hospital was named alongwith the Borough in a class action

suit brought by Laurance Marshburn, M.D.

Prior to the adoption of KPB Ordinance 81-71, the Borough Attorney,
Andrew Sariski, advised the Assembly that the Ordinance was not
constitutional. Mr. Sariski was ignored and subsequently dismissed

from his position.

Among other issues raised, Dr. Marshburn's attorneys argued that the
Kenai Peninsula Borough did not have the authority to regulate the
South Peninsula Hospital Service Area Board. Judge Cranston, in

ruling against the Kenai Peninsula Borough, wrote:

"Although the assembly need not establish a service area
board, once it has done so pursuant to AS 29.63.090(c) or
its predecessor, primary regulatory authority within its
limited area of competence must be with the service area
board. Otherwise, the board is merely an advisory body.

With respect to this particular case, the distinction
between the CPHSA board which the assembly has directed

to be advisory and the SPHSA board is significant. If

the regulatory authority were in the assembly rather than
the SPHSA board, the board should have been created in a
manner similar to that used for the CPHSA.

Thus, as to the SPHSA, the court concludes that once a
board is created to supervise the furnishing of special
services within the service area, the board, not the
assembly, must adopt the regulations necessarily incident
to that power.

Consequently, assuming that the subject matter of the
ordinance is within the scope of the borough's regulatory
power, that power must, in the case of SPHSA, have been
exercised by the service area board, not the assembly."
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South Peninsula Hospital - September 14, 1984

"We moved down here in 1958 and of course the hospital was
established at that time, the old hospital, the original,
before any additions. I think it had only been open a year
or two. But, that was one of the reasons for moving down
here, because there was a hospital and a doctor, so this was
a place for the family."

John Cooper

- THE END -
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Utility District Number One
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"an Ordinance Establishing the Central
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and Providing for an Appointed Hospital
Board."

Kenai Peninsula Borough Ordinance 69-4
"aAn Ordinance Establishing the South
Kenai Peninsula Hospital Service Area
and Providing for an Appointed Hospital
Board."

A packet covering the balloting and
certification of results on the South
Kenai Peninsula Hospital Service Area
Special Election ’

Articles of Incorporation of Homer
Hospitals, Inc. (ARTICLE II A. MISSION STATEMENT)

Lease of Homex Hospital
Sublease and Operating Agreement

Certificate of Amendment to Articles
of Incorporation of Homer Hospitals, Inc.

Kenai Peninsula Borough Ordinance 73-33
"An Ordinance Amending Sections 27.20.020,
27.20.030 and 27.20.040, Providing for an
Elected Board of Directors for the South
Kenai Peninsula Hospital Service Area, .;.."
Supreme Court Decision Concerned Citizens
of South Kenai Peninsula v. Kenai Peninsula
Borough, et al

Bylaws of South Peninsula Hospital, Inc.
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DESCRIPTION

Certificate of Amendment to Articles of
Incorporation of Homer Hospitals, Inc.

South Peninsula Hospital Service Area
Bond Prospectus

Decision and Order on Plaintiff's Motion
for Summary Judgment :

Kenai Peninsula Borough Ordinance 84-1
"Amending KPB 16.24.080 Pertaining to
Powers and Duties of the South Kenai

Peninsula Hospital Service Area Board"




D EE D RECEIVED A
TERRITORY OF ALASKA
ro D15 12 PY 19

KENAI PUBLIC UTILITY DISTRICT NUMBER ONE

ALACKHA
DEPARTMENT OF LANDS

THIS INDENTURE made this _ /@ 2%  day of {0.cen £’ Y58, between
the Territory of Alaska, acting through the Territorial Board of Health and the
Territorial Department of Lands, hereinafter referred to as the Grantor, and the

Kenai Public Utility District Number One, hereinafter referred to as the Grantee

WITNESS3SETR:

That the Grantee, by Warranty Deed dated June 11, 1954, transferred to the
Graantor the following described real property, situate, lying and being in the
Homer Recording Precinct, Third Judicial Division, Territory of Alaska, and more
particularly described as follows, to-wit:

The North Half (N4) of the Northwest Quarters (NWk)
of the Southeast Quarter (SE%) of the Southeast
Quarter (SEY) of Section Eighteen (18), Township
Six (6) Sowth, Range Thirteen (}3) Weat, Seward
Meridiaa, Territory of Alaska;

This transfer was made for the purpose of allowing the Grantor to obtain
allocation of funds from the United States of America, acting by and through
the Assistant Director of the Territories, for the construction of a Hospital
Bealth Center upon the above described property, The Grantee reserved the
right to repurchase the above described property upen completion of the Hos-
pital Health Center by assuming any oblization imcurred by the Grantor to the
United States of America, in the construction of said project. Upon payment
in full of said obligation by the Grantee, the Grantor was to re-convey the
above described property to the Gramtee, and

WHEREAS, the aforesaid hospital and health center have been con.lctcd
upon the abova describcd property,

NOW, THEREFORE, KHUV ALL MEN BY THESE PRESENTS, that the said Grantor,
in consideration of the reservatioms, conditions, covenants and restrictions
hereinafter set forth and the agreement of the said Grantee faithfully to ob-
serve and perform the same, and in consideratiem of other good and valuable
considerations, receipt of which is hereby acknowledged, does hereby Remtise,
Relesse and Quit Claim umto the ssid Grantee, its successors and assigns, all
of the right, title, intsrest, preperty and estate of the said Gramtor ia or
to the real pyoperty situate in the Homer Recording BRrecinct, Third Judicial
Divisien, Tetritory of Alasks and more particularly described as follows:

The North Half (NY) of the Northwest Quarter (W) of the
Southeast Quarter (3Ek) of the Southeast Quarter (SE%) of
Section Eighteea (18), Tewnship Six (6) South, Range

Thirteen (13) West, Seward Meridian, Territory of Alaska,
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Improvements : “\k

A one-story Frame hospital and health ceater, with full
basement, containing offices for a public health nurse,

a doctor and a dentist, waiting rooms, a conference and
demonstration room, rooms for minor surgery, examinations,
laboratory, X-ray facilities, two patients' beds, with
necessary and incidental service facilities

SUBJECT TO all ecasements, liens, reservatioms, exceptions and interests
of record or now existing on the foregoing described land; TOGETHER WITH, all
and singular, the tenements, hereditaments and appurtenances, thereunto belong-
ing or in anywise appertaining, rents, issues and profits thereof and also all
the estate, right, title, interest, property, possession, claim and demand
vhatsoever in law as well as in equity of the said Grantor, of, in or to the
foregoing described premises, for every part and parcel thereof, except as
hereinafter otherwise expressly provided and except as the same or any thereof
are hereinafter reserved, conditioned, limited or restricted;

TO HAVE AND TO HOLD the foregoing described property together with the
appurtenances, unto the said Grantee, its successors and assigns and each of
them, PROVIDED, HOWEVER, that this deed is made and accepted upon each of the
following conditions subsequent, which shall be binding upon and enforceable
against the said Grantee, its successors or assigns, and each of them, as
follows:

1. a) That for a period of twemty (20) years from the date 6f this deed the
above described property herein conveyed, shall be utilized contin-
uously for public health purposes.

b) The Health Center unit described in "as-built plans'", drawn by
Edwin 3. Crittenden, architect, as Room 17, Waiting Room, Room 19,
Public Health Nurse Office and Room 21, Toilet must be reserved for
the use of the pubiic health nurse at all times,

2. That during the aforesaid period of twenty (20) years, the said Grantee
will resell, l:ase, mortgage, or encumber, or otherwise dispose of the
above described property or any part thereof or interest therein only
as the Territorial Boasd of Mealth or its successor in functiom in
accordance with the applicable law and regulations, may authorige in
writing. . :

3. That one year from the date of this deed and anually thereafter for the s
aforesaid period of twemty (20) years unless the Grantor or his S
successor in function otherwise directs, the Grantee will file with ' S
the Territorial Board of Healtl dor its sucsessdr in fuiietion reperte on o
the operation and maintemance of the above described property and will - @
furnish, as requested, such other pertinent data evidencing continuous R
use of the property for the purpcse specified in the above identified
.ppl ic‘ti“.

In the event of a breach of any of the conditions set forth above whether
caused by the legal or other inability of said Gramtee, its successors or assigns,
to perform any of the obligations herein sat forth, all right, title and interest
in and to the above described property shall, at its option, revert to and
become the property of the Grantor, which in addition to all other remedies for
such breach, shall have an Lmmediate right of entry thereon, and the said Grantee,

oy




A

its successors or assigns, shall forfeit all right, title and interest in and to
the sbove described property and in any and all of the tenements, hereditaments,
and appurtenances thereunto belonging; PROVIDED HOWEVER, that the failure of the
Grantor or his successor in functionm, to insist in any one or more instances upon
complete performance of any of the said conditions shall not be construed as &
waiver or a relinquishment of the future performance of any such conditions, but
the obligations of the said Grantee, its successors and assigns, with respect

to such future performance shall continue in full force and effect; PROVIDED
FURTHER that in the event the Grantor fails to exercise its option to re-enter
the premises for any such breach of said conditions within twenty-one (21) years
from the date of this comveyance, the conditions set forth above together with
all rights of the Grantor to re-enter as in this paragraph provided, shall, as
of that date, terminate and be extinguished.

In the event title to the above described premises is reverted to the Grantor
for non-compliance or voluntarily reconveyed in lieu of reverter, the said Grantee,
its successors and assigns, at the option of the Grantor or his successor ian
function, shall be responsible and shall be required to reimburse the Grantor
for the decreased value of the above described property mot due to reasonable
wear and tear, acts of God, and alterations and conversions wade by the said
Grantee to adapt the property to the health use for which the property was
acquired, The Grantor shall, in addition thereto be reimbursed for such damages
including such costs and attormey fees as may be incurred in recovering title to
or possession of the above described property, as it may ssstain as a result of
the non-compliance, '

The said Grantee may secure abrogation of the conditions nymbered 1, 2 and
3 herein by: )

a. Obtaining the consent of the Grantor or his successor in function; and

b. Payment to the UNITED STATES OF AMERICA of the public benefit allowance
granted to tha said Grantor of One Hundred (100%) per cent from the
current market value of Forty Five Thousand Dollars and no cents
($45,000.00), less & credit at the rate of five (5%) per cent of said
public benefit allowsnce for each twelve (12) mouths during which the
property has baen utilized in accordamce with the purposes specified
in the above idemtified application.

c. Payment to the Grantor of Twenty Eight Thousand Dollars and no cents,
(528,000,00) less 2 credit at the rate of five (5) per cent of that
amount for each twelve months during which the property has been
utilized in accordance with the purposes specified above.

The Grantee, by the acceptance of this deed, covenants and agreas for itself,
its successors or assigns, that at all times during the period that title to said
property is vested in the Grantee subject to conditioms 1, 2 or 3 hereinbefore
set forth (except for any pcriod‘duriﬁg which the Grantor exercises the right
to repossess, control and use the same as provided in the next succeeding para=~
graph hereof) the Grantee shall at its own sole cost and expense keep and main-
tain the improvements, including all buwildings, structures !EQWESEiEQfEEiuﬁt«
ngzwgiqgﬂq;tggggrngu,gaid property, in good order, condition and repair, free
from any waste; and in the event any of the same shall need repair or shall
become lost, dimaged or destroyed by any cause other than ordinary wear and
tear, acts of God or alterations or conversions made by the Grantee to adapt
the property to the use for which it was acquired, the Grantee will promptly

[a

repair such improvements and restore the same t ‘tbei:.former*tbnditfaﬁiitgﬁéﬂld

the Grantee, its successor or assigns, fail to repdir or replace any improvements
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A

which need repair or which have been lost, damaged or destroyed as aforesaid,
within oinety (90) days after written notice so to do, given to the Grantee

_by the Grantor, or his successor in function, the Grantor qhali,bg;aﬁihétfigﬁ.

~as the agent of the Grantee, its successors and élsigns,';o,¢g§¢rvgpqnﬂthg“
premises and to cause such repairs or replacements to be made on behalf and at_

‘the expense of the Grantee, its successors and assigns, and any amounts expended
by the Grantor in conngction therewith shall forthwith become a debt due and
“owing by the Grantee, its successors or assigns, to the Grantor. 1f the Grantee,
“its successors or assigns, shall cause any of said improvements to be insured
against loss, damage or destruction and any such loss, damage or destruction
shall occur during the period Grantee holds title to said property subject to
said conditions 1, 2 and 3, said iasurance and all moneys payable to the Grantee,
its successors or assigns, thereunder shall be held in trust by the Grantee, its
successors or assigns, and shall be promptly used by the Grantee for the purpose
of repairing such improvements and restoring the same to their former conditiom,
or, it,if not so used, shall be paid over to the Treasurer of the United States
in an smount not exceeding the unamortized public benefit allowance.

IN WITNESS WHERECF, the said Grantor has hereunto set its hand and seal,
the day and year first hereinabove written, .

;Everttt L. Brown ;n Behalf of the aska

. Land Board and Territory of Alaska
Grantor

Noarg V, /@ W hnsd

on Behalf of Dept. of
Health and Tefritory of Alaska, Grantor

;7 e
. 2,744 gczut j y (lrr il
‘Kenai,Public Utility Distriect No. 1
Granatee

N
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UNITED STATES OF AMERICA ) s
TERRITORY OF ALASKA )

This certifies that on the 16th day of December, 1958, before me a notary
public in and for the Territory of Alaska, duly commissioned and sworn, personally
appeared EVERT L. BROWN, to me known and known to me to be the person described in
and who executed the foregoing deed on behalf of the Territory of Alaska as Director
of the Alaska Department of Lands. The said Evert L. Browm, after being first duly
sworn according to law, stated to me under oath that he is the Director of the Alaska
Department of Lands and has suthority pursuant to law to execute the foregoing deed
as such director on behalf of the Territory of Alaska, acting through the Alaska
Department of Lands and that he executed the same freely and voluntarily as the
free and voluntary act and deed of the said Territory of Alaska and the Alaska
Department of Lands.

WITNESS my hand and official seal the day and year in this certificate

first above written.
éiary Public for Alzka.

My commission expires _/2 @44

UNITED STATES OF AMERICA )

TERRITORY OF ALASKA ) **
This is to certify that omn the 2 7 day of , 1958,
bef me, & notaryypub for the Territory of Alliska, personally appeared

, known to me, and known to me to be the
person who /gxecuted the foregoing instrument; andshe further acknowledged to me
that She exdcuted the same freely amd voluntarily, for the uses and purposes therein
stated, on bebalf of the Kenai Public Utility District No. 1. |

Kétery Public for Al

ska.
My commission expires [‘)mt_'[ﬂa_




A

United States of America)

) ss
Territory of Alaska ) .
This is to certify that on the ¥  day of Wv 195 ¢,

before me, a Notary Public in and for the Territory of Alaska, personally
appeared Harry V. Gibson, H.D., who acknowledged himself to be the
Commissioner of the Alaska Department of Health and that, as such
Commissioner, he is authorized by the Alaska Department of Health to
execute the foregoing agreement; and he further acknowledged to me that
he had read the foregoing and knows the contents thereof, and that he

executed the same freely and voluntarily, for the uses and purposes

therein stated. ‘ 7

ey A il (-
Notary Pfblic, Territory of Alaska

My commi'ssion expires ‘ZZSL‘“L—""

) f
7




Q. 'WHEREAS, tho mablyfindsthnthocpiul u:vicum
needed within the Cantral Peninsula area and that such . .
.- services can best be provided by the establishment of a:
PR smimmaotthcbo:owhtndcumtbobcttupmiﬂod
S incorporauonoflcity.g' :

unmummrormmuvm
BOROUGH 3 L . B ‘
Bection 1. Title 27 of the Kenal Peninsula Dorouqh
‘Mmcosumueom.mcmmtomdx

Bl E CHAPTER 15. CENTRAL MI PENINSUIA nosr:m SB‘RVICS
Section 27.15.010. Boundaries. There &s hereby estab-
lishelished pursuant to AE 07.15.050 a service area within -
the borough desigutod the “"Central Xenai Peninsula
Hospital Service Area™, including that portion of the
homqh described as follows:

e  As a point of beginning, bogin at the N.M.

; v corner of T15N, R23W (projected), Seward : ;
Meridian, State of Alaska; C : i
THENCE Bast to the N.E. Corner of TIS5N, R12W L

RIW (projected), @ corner being in Coock :
at longitude 150'46‘37"(. latitude 61'04‘&9’!!2




section 27 .15.030.
Nembers of the

area. Members shall be appointed for a

except tha board

for lesser periods to provide for staggered terms.

vacancies &n the boaxd shall be created and ghall be 6
o 0.

the assembly in accordance with A8 07.30.

section 27.15.040. powers and duties.
airman and assenbly

Section 2. This ordinance becomes effective 30 days

after enacEE;Et and upon approval of the voters O the

ADOPTED BY THE ASSEMBLY OF THE KERAI PENINSULA BOROUGHE
, 1969.

mrs 4 DAY or Maxrch

eman—

“Rssembly Fr Tdent

ATTEST:

\~:££:.rnca, f;)/.éﬂotc/
Assembly cherx

Kenal peninsula Borough
ordinance 69-3 pPage




THENCE Northeasterly to the N.E. corner of T12K,
R™ (projected), said corner baiéng in Cook Inlet

at longitude 150°26'01"W, latitude 61°10°'01"N;
THENCE Southeasterly to the N.E.Corner of T11R,

R6W (projected), said corner being in Turnagain

Arm at longitude 150°14'40°W, latitude 61°04' 49"
THENCE Bast to the N.BE. corner of T1lN, RSW {pro-
jected), said corner being in Turnagain Armaat
longitude 150°04°'01° W. latitude 61°04'49°W;

THENCE Southeasterly to the common boundary of the
Kenai National Moose Range and the Chugach
NKational Forest and Chickaloon Bay:

THENCE South along the common boundary of the Xenai
National Moose Range and the Chugach National Poresat
to the intersection with the boundary between elec-
tion district numbers 9 and 10;

THENCE Southerly along. the boundary line between
election district numbers 9 and 10 to an inter-
section with the Tosnship line between T1N and

728 (Projected);

THENCE West along the twenship line between T1N

and T2MNto a point 3 miles off shore in Cook Inlet;
THENCE Southwesterly to an intersection with Seward
baseline at a point 3 miles offshore in Cook Inlet
from the western shore of Cook Inlet;

®HENCE West to the S5.W. corner of TIN, R24% (pro-

jected):

THENCE North to the N.W. corner of T4N, R28W (pro-
jected) ;

THENCE East to the S.W. corner of TSN, R23W (pro-
jected)

THENCE North to the N.W. corner of T8N, R23W (pro-
jected) ;

THENCE West to the S.E. corner of TIN, R24wW (pro-
jected):

THENCE North to the N.E. corner of T12N, R24W
(Projected);

THENCE West to the S.E. corner of T13N, R24W (pro-
jected);

THENCE North to the N.E. corner of T1SN, R24W (pro-
jected); the point of beginning. ‘

Section 27.15.0200. HOS ital Board. There is hereby
established a hospital ES&:E Tor the Central Kenai
Peninsula Hospital Service Area composed of _9 members

who shall be nominated by the borough chairman and
appointed by the asgenbly.

Kenai Peninsula Borough
Ordinance 69%9-3 Page 2



Introduced rehmu:y 4,
Hearing: March 18, 1963
Adopted: March 18, 1969

KENAT PENINSULA BOROUGH L
ORDIRANCE 69-4

AN ORDINANCE ENTITLED: AN ORDINANCE ESTABLISHING THE

WHEREAS, The Assembly finds that hospital services
are needed within the Bouth Peninsula area and that .
such services can best be provided by thh astablishment
of a service area of the borough and cannot be better
provided by annexation to another service area or city or
by the incorporation of a city. ,

BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI PERINSULA
BOROUGH:

Section 1. Title 27 of the Xenai Peninsula Borough
COd: of Ordinances is smended to add this new chapter to
read:

CHAPTER 88. SOUTH KENAI PENINSULA HOSPITAL
SERVICE AREA ,

Section 27.20.010. Boundaries. Thers is hereby
established pursuant to AS 07.15.050 a service area
within the borough designated the "South Kenai ,
Peninsula Hospital Service Area", including that
portion of the borough described as follows:

As a point of beginning, begin at the N.W.
corner of T1S, R25W (projected), Seward
Meridian, State of Alaska;

THENCE East along Seward baseline to a point
in Cook Inlet;and 3 miles offshore on the wast
side of Cook Inlet;

THENCE northeasterly to a point of intersection
with Township line between TIN, T2N and 3 miles
offshore in Cook Inlet on the east side of Cook
Inlet;

THRENCE East along Township line between T1N and
T2N to an intersection with the boundary line
between election district numbers 9 and 10:
THENCE in a southerly direction along the

boundary between election district numbers 9 and 10,




THENCE
SecC. 3, T128, R1LAW

being at or at . Rock)
THENCE southwesterly to longitade 153°00°00"%.
latitude 59°02°'00"N., in Cook Inlet; ‘
THENCE southwesterly corner of

SecC. 27' TISS. RZ“.

las on west =i

THERCE West tO the N.E. corner

R26w (pro
THENCE South corner of Sec. 32, °
R26W (projected):

THENCE to the N.E. corner of T175, RasW

to the S.E. corner of T175, R28W

(projected) ;
West to the S.W. corner of 175, RIM

{projected) ;

THERCE North to the N.W. corner of T178, R32W
(Projected):

THENCE West to the 5.%. corner of T16S, R3IZN
(projectcd) 3 THEX

THENCE North to the N.W. corner of T3S, R3I2W
{projected) ;

THENCE West to the S§.W. corner of T125, R32W
(ptojected);

THENCE North to the B.W, cornel of T11S5, R32¥
(projected);

THENCE East to the S.W. corner of T10S, R3OW
(projected):

THENCE North to the N.W. corner of T9S, R3OW
(projectad)x

THENCE East to the §.E. corner of TBS, R29W
(projected)

THENCE North to the N.E. corner of T8S, R29 W
(projected);

THENCE East to the N.E. corner of T8S, R2BW
(projected);

sHENCE North to the N.W. Corner of T6S5, R2TH
(projected) ;

THENCE East toO the §.W. corner of T5S, R26W
(projected) H

Kenal Peninsula Borough
oOrdinance 69-4 Page 2




THENCE North to the N.W. .corner of T58, R26W
{projected): ‘
THENCE East to the S.W. corner of T4S8, R25wW
{projectad):

THENCE North

EXCEPTING therefrom that

recording district lying south of a 1

follows easterly along the mainland and the

shore of China Poot Bay’ -

THENCE along the left and wast bank of the

Doroshin River to its source; o

THENCE east to the summit of the watershed dlv—- .
* 4ding the waters flowing in the Gulf of Alaska .

from the waters flowing into Kachemak Bay. :

Saction 27.20.020. ta)l Board. There is
established a hospl or the South Kenal Pen-
insula Bospital Service Area composed of ninr (%)
-uberlwho-hanbono-iutodbythemh

and appointed by the assenmbly.

Section 27.20.030. Terms and alifications. Members
of the hospital s gqua ers of
the borough who are residents of the service area.
Members shall be appointed for a term of three (3)
years, except that the first board shall contain mem-
bers appoipted for lesser periods to provide for .
staggered terms. Vacancises on the board shall be
created and shall be declared by the assembly in
accordance with AS 07.30.060.

Section 27.20.040. Powers and duties. The hospital
board shall advise the chalirman and assembly CORCern-
ing the administration and operation of the service
area, review she annual budget and make recommendation
and perform such additional functions as the assembly
may direct.

Sectéon 2. This ordinance becomes effective 30 days
after enactment and upon approval of the voters of the
service area.

ADOPTED BY THE ASSEMBLY OF TRE KENAI PENINSULA BOROUGH

’ /
ATTEST: ;Asséfy President

30b Ross
— .,
s A PN AR .

I R SEEEe
Assembly Céerk

Kenai Peninsulé Borough
Ordinance 69-4 Page 3
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D Yes | No| Total

Anchor woS.n 54 /4 Es

124

Fritz Creek A )

G HVO 7 {s O
Homer ’
: JETIHEl 2705
Ninilchik - . o , . E Lt .

S /3] 46 - o oy
Halibut Cove . R .
(absentece) .
Absentees 157 1 /4 2 ’

Total RN : _ ) A . \n\ , e’

l7s ~
SERS VA W vl A . o Ty S

Kalifonsky £ | 2 /)Y _ . o . . 2,
Kenai 1 A v . . . . A .”,..“‘ 7 \.{ =
{enai =| /17 - : C e i e

T =2 Y L2 . . : Rty .ﬂ.m.\‘\ M.\hﬁ“r\wm L ‘“

Kenai 2 (no) ) S
() R : : . . , JV‘R‘\

N
\
NI
NO
"
A
e\
\\
EXHIBIT

Nikiski 1 g2 |\w/| e« : . o -
Nikiski N . R : R .4 . | .Q\;V\\N\\.WVQ\ .\Ab\..»:.\\
Nikisk 27097 /.2 6 . o 7 | -

lidgeway 5= 117 /0 /

Soldotna LR L 4 ,v._.\

mﬂmq.::o . L2 |22 ,“\\\ . . . o 3 _..\mz &) PENSULA 508 Ocol
Tustumena- DE pd \3 S K | . mO_.DO..,NM/o w;r\n,mx\/
Tyonek Jls# | F ] &6 . .
Absentees 2 | 4 0/ 5~ ’

Total 757070 1205
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- KENAI PENINSULA BOROUGH | | _ | D
RESOLUTION 69-14 R
WHEREAS, the assembly has received from the canvassing
. board of the Kenai Peninsula Borough certificates of results of
. fché borough special elections hela on Ap_ril 8, 1969; and
WHEREAS the certificates record the results as follows:

SOUTH KEWAI PENINSULA SERVICE AREA

Proposition: Shall the South Kenai Peninsula Hospital
Service Area construct, maintain and operate a
hospital or hospitals in the manner provided in °

AS 29.10.159 for first class cities?

Total Yes Votes 252
Total No Votes 146

Total votes: 398
CENTRAL KENAI PENINSULA SERVICE AREA

Proposition: Shall the Central Kenai Peninsula Hosp1ta1
Service Area construct, maintain and operate a

hospital or hospitals in the manner provided in

AS 29.10.159 for first class cities?

Total Yes Votes 785
Total No Votes 470

Total votes: 1205

NOW THEREFORB THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH
DECLARES THAT:

1. Total"Yes" vote for the South Kenal Peninsula
Service area was 252 and total "No"
vote was 146 ;therefore proposition passed.

2. Total "Yes" vote for the Central Kenai Peninsula

Service area was __735  and total "No" vote
was 470 ; therefore the proposition passed.-

'ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS

_15 DAY OF April , 1969,
(\s?ﬂ éoﬂ Ross

Assembly President

3 . Bl j 1] "
A?TE,S;T' - 5%  ExuIBIT "E




Minutes, April 6, 1965 D

Upon motion by Gerbitz, seconded by Coursen, the resolution
set forth below was adopted by the following vote:

YES: Gerbitz, Coursen, Dye, Jackson, Williams, Farnsworth,
Elvsaas, Stockton
NO: ©None

RESOLUTION NO. 44

, WHEREAS, the City of Homer was incorporated out of a part
of the Kenai Peninsula Public Utility District No. 1 on 3/31/64
and has taken over all assets and liabilities of said PUD, and

WHEREAS, a petition of an estimated 80% of the residents of
the area of the PUD remaining outside the city requested action
be taken to dissolve the remaining area of the PUD, and

WHEREAS, the remaining area of the PUD outside the City has
remained inactive and has no governing body, and

WHEREAS, the Assembly of the Kenail Peninsula Borough has given
notice of intention on April 10, 1964, to take action pursuant
to the provisions of AS 07.10.140 and has caused public notice
to this effect to be posted,

NOW, THEREFORE, the Assembly of the Kenai Peninsula Borough
resolves and declares that:

1. Pursuant to the provisions of AS 07.10.140 (b)
the Kenai Peninsula Borough hereby assumes the
powers, duties and other items enumerated in AS
"07.10.130 of the Kenai Peninsula PUD No. 1.

2. Kenai‘Peninsula PUD No. 1 shall be, and
hereby is, declared dissolved and to have no
further force or effect.

Agenda item 13: Land management contract

The assembly considered further a land management agreement

. with the State Division of Lands, first consideration having been
on November 16, 1964, when the assembly declared intention to
enter into an agreement substantially as presented in draft.

The chairman reported enactment of committee substitute for Senate
Bill 172 was expected within a day or two, that this would remove
the land sale by ordinance requirement if formal procedures for
acquisition, management and disposal of borough lands were adopted
by ordinance by the assembly and recommended action be taken with-
out delay. Mr. Havelock read the pertinent provisions of the
draft management agreement in the form of an ordinance as follows:

7




- out delay. Mr. Havelock read the pertinent provisions of the
draft management agreement in the form of an ordinance as follows:

/

The undersigned does hereby cerlity that i}‘eM e,
is a true’an correct copy of the o licial racords of the Kenai
Fenin: ula Borough on file in he Clerk’s office. '

L107Y

EXHIBIT "F"
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Introduced by: Mavor
Date: March 20, 1373
Hearing: April 17, 1973
Adonted: April 17, 1973
KEOAI PENINSULA BOROUGH D
ORDINANCE 73-14
AN ORDINANCE ENTITLED: AN CRDINANCZ AUTHORIZING THE INCURRING
. OF INDEZTLDNISS FOR CINZRAL O3LIGATION

BONDS IXN AN AMOUNT NOT TO EXZEEZD
$1,500,000 TO BE USED FOR THE PURPOSE
OF ACQUIRING A SITZ AND CONSTRUCTING
AND EQUIPPING A HOSPITAL AND RELATED
FACILITIES TO BE LOCATLD IN THE SOUTH
PENINSULA HOSPITAL SSRVICE AREA,
PAYMENT™ OF SUCH INDEBTEDNESS TO BE
DERIVED FRO! TANES LEVIED WITHEIN THE
SOUTH PENINSULA HOSPITAL SERVICE AREA
AND SUCH OTHER REVENUES ATTRIBUTABLE

TO THE OPERATION OF THE SOUTH PENINSULA
HOSPITAL AS !1AY BE PROPERLY PLEDGED FOR
SUCH PAVYMENT, SUBJECT TO THE APPROVAL
OF THEE VOTERS OF THE SOUTH PENINSULA
HOSPITAL SERVICE AREA AT A SPECIAL
ELECTION TO BE HELD IN THE SOUTH
PENINSULA HOSPITAL SERVICE AREA ON

JUNE 5, 1973. '

BE IT ORDAINED BY THI ASSEMBLY OF THE KENAI PENINSULA
BOROUGH: '

Section 1. Indebtedness in the form of general obliga-
tion bonds in an amount not to exceed $1,500,000 may be incurred
by the Kenai Peninsula Borough for the purpose of raising funds
for acquiring a site and constructing and equipping a hospital
and related facilities to be located in the South Peninsula
Hospital Service Area. The bonds may mature in such cmounts
and at such time or times and may be issued in such series,
all as may be found necessary by the Assembly of the Kenai
Peninsula Borough.

Section 2. . Payment of the above described indebtedness
shall be derived from taxes levied within the South

EXHIBIT "RH"




Sorvica Arca and such other revenucs
cperation ol ;@ South Peninsula Hospital
plaedoced for 1 payment.  The full

he South Peninsula Hospital

b
5
i resourcez ©
c the repayment of the

S

Lbe picd

Shall Onrdinance 73-14 be approved, by.
whicli the Kenai Peninsula Borough is
allowed to incur indebtedncss in an
amouint not to exceed $1,500,000 for the
purpose of raising funds for acguiring.
a site and constructing and cgquipping a
hospiial and related facilities to be
located in the South Peninsula Hospital
Service Area, payment of such indebted-
ness to be derived from taxes levied
within the South Peninsula Hospital
Service Area and such other revenues
attributable to the operation of the
South IPeninsula llospital as may be pro-
perly pledged for such payment?

YES

L/
7 NO

Section 4. This ordinance takes effect on the day
of enactment, subject to approval by a majority vote of those
voting at the Speccial Election in the South Peninsula Hospital
Service Area called pursuant to AS 29.58.340(c).

ADOPTED BY TIE ASSEMBLY OF THE KENAI PENINSULA
BOROUGE THIS 17 DAY OF April , 1973. '

-
Jo

T el
Cle T T e

Assembly President

¥, A

Lo Lo AR LA
Borough Clerk -~

v

Kenai Peninsula Borough
DG -2- Ordinance 73-14 Page 2




Introduced by: Mayor
Date: June 12, 1973

KENAL PENINSULA BOROUGH,
RESOLUTION 73-40 R

A RESOLUTION CERTIFYING THE RESULTS OF THE SPECIAL ELECTION
HELD IN THE SOUTH PENINSULA HOSPITAL SERVICE AREA JUNE 5, 1973

WHEREAS, the assembly of the Kenai Peninsula Borough has
received from the Borough Canvassing Board the "Certificate
0f Results of the special election held on June 5, 1973

in the South Peninsula Hospital Service Area, and

WHEREAS, the "Certificate of Results" records the following:

PROPOSITION: Shall Ordinance 73-14 be approved,

by which the Kenai Peninsula Borough is allowed to
incur indebtedness in an amount not to exceed
$1,500,000 for the purpose of raising funds for
acquiring a site and constructing and equipping a
hospital and related facilities to be located in
the South Peninsula Hospital Service Area, payment
of such indebtedness to be derived from taxes levied
within the South Peninsula Hospital Service Area and
such other revenues attributable to the operation of
the South Peninsula Hospital as may be properly
pledged for such payment? -

YES: 274
NO:. - e oeg e . e eeeedim s e e
Number of persons voting in this election: 540

NOW, THEREFORE THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH
DECLARES:

1. Total "Yes" vote. for the Proposition is- 274
and total "No" vote for the Froposition is _266
therefore the proposition passed.

ADOPTED RY THE ASSEMBLY OF TEE KEINAI PENINSULA BOROUGH TIIIS
DAY OF JUNE, 1863.

) N ,/" /\ )
- : { s ~- [1
ATTEST: a ‘7[3 ' I I R T EXHIBIT "“I"
C?Lrn r1Ct ¢>m/ammfclerk

_ nssembly President ==




A 21,
VA {1
N
June 11, 1973 i \‘q
AL
Keport from Canvassing Board for the Special Election Y

Held in the South Peninsula Hosp*tal Service Area on
June 5, 1973.

YES ' NO - TOTAL
PRECINCT .
2 ANCHOR'POINT s4 5 26 * | 80 L
° [~ FRITZ CREEK a1 64 =: 105 - L
HALIBUT COVE (absentee) e L
3/j/  HOMER C.o141 YT o 130 5 . 271 2
/5! _ NINILCHIK 197 e 27 fE 46 - wi
= QUESTIONED 4 2 6 |

(total 9 rec'd -3 -not gualified)
ABSENTLELE 15 17 ' 32
(total 33- 1 not qualified -
signature not witnessed)
274 . 266 " 540

Canvassing Board included: Audrey Shelman, Nita Ross, Ann Roqer
and canva551ng was completed by Noon, June 11, 1973.

‘Note from Clerk: Of Approximately 1500 ellglble voters

within the 5 precincts onlyv 540 voted.
Halibut Cove had approx. 29 qualified voters - ALL were
sent ballots and 7 voted. '

Estimated costs of election’ $1051.37
Approx. costs per vote: $1.95

The 3 guestioned voters were checked out with the State Election
OfLJrG, were Ifound not to be registered and have becen notified,
The Absentece ballot was from Halibut Cove and the signature was
not witnessed accordipq to law and the ballet was not counted.
The person he. been notified.
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Introduced by: Administration
September 7, 1971

llearing: October 12, 1971

d

KENAI PENINSULA BOROUGH

ORDINANCE 71-20

\N ORDINANCE ENTITLED: AN ORDINANCE RELATING TO THE
’ ' COMPOSITION OF THE ASSEMBLY

WHEREAS, the Attorney General of the State of
Alaska has given his opinion that borough assemblies
must be apportioned in accordance with '"one man - one
vote' principles as expressed in the decisions of the
U. S. Supreme Court, regardless of the provisions of
AS 07.10.040; and, .

WHEREAS, said Attorney General's opinion states
that a system of weighted voting is an acceptable
means to achieve a proper apportionment, at least on
a temporary basis; and, ‘

WHEREAS, a weighted voting system would be most
suitable for the Kenai Peninsula Borough, otherwise the
¢ varying sizes of the cities would necessitate a large
assembly which would be costly and perhaps unwieldy.

BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

Section 1. Sec. 05.10.005 of the Kenai Peninsula
Borough Code of Ordinances is repealed and reenactied
to read: :

Sec. 05.10.005. Assembly - Composition,
Apportionment and Terms. (a) The assembly
shall consist of 16 members having total
votes of 144. Members and their votes
shall be apportioned as follows:

- EXHIBIT "J"




City Asscemblymen Votces ' Total

of three yecars.

actions of the ass

shall affect the terms

BOROUGH THIS 312 DAY OF

ATTEST:

\iZLnn+u¢ CE;L%WA{L)

-Homer 1l 10 10
Kenai 3 100 2/3 32
Scldovia T 4 4
Seward 2 71/2 15
Soldotna 1 11 11
Non-City 8 9 72
TOTAL 6 144

embly without regard to

of existing assemblymen.

October _, 1971.

e s

(c) The weighted voting system provided for.in
(a) of this section shall be applicable to all

Section 2. Nothing contained in this ordinance
Section 3. This ordinance takes effect thirty

(30) days after enactment.

ENACTED BY THE ASSEMBLY OF THE KENAI PENINSULA

(b) Members of the asscmbly representing the area
outside first class cities are elected at large

for staggered terms of three years.
assenbly representing first class cities are
appointed by and from the city councils for terms

Members of the

AS 07.20.070(d) including actions taken when sitt-
ing as a Board of Equalization or Board of Adjustment.

Assembly Pre51dcnt

Borough Clerk [/

Kenai Peninsula Borough

Ordinance 71-20

-2-




Introduced by: Bjerregaard
Date: July 10, 1973 Aamended 7/10/73
s ‘ Hearing: August 7, 1973 ‘
' Hearing Continued August 21, 1973

d

KENAI PENINSULA BOROUGH

ORDINANCE 73-33

[ 3

AN ORDINANCE ENTITLED: AN ORDINANCE AMENDING SECTIONS 27.20.020,
27.20.030 and 27.20.040, PROVIDING FOR
AN ELECTED BOARD OFF DIRECTORS FOR THE
SOUTH KENAI PENINSULA HOSPITAL SERVICE
AREA, REGULAR AND SPECIAL BOARD MEETINGS,
A BOARD CHAIRMAN, TERMS OF THE DIRECTORS, -
VACANCIES OF THE BOARD AND CLARIFYING
THE POWERS AWD DUTIES OF THE BOARD.

WHEREAS, the Assembly finds that it is in the best interests
of the borough and -the South Kenai Peninsula Hospital Service
Area to provide for an elected board of directors, regular and
special board meetings, a board chairman, terms of the directors,
vacancies of the board and to clarify the powers and duties of

Sl memead
c ZC

o babinis i

BE IT ORDAINED BY THE ASSEMBLY OF TilE KENAI PENINSULA

+- BOROUGH ¢

Section 1. That section 27.20.020 of the Kenai Peninsula
Borough Code of Ordinances is hereby amended to read as follows:

Section 27.20.020. " Board of Directors. (a) There is hereby
established a board of directors for the South Kenai Penin-
sula Hospital Service Area composed of nine members who shall
be nominated and clected by the qualified voters of the
service area in the same manner as provided for areawide
assemblymen in the Kenai Peninsula Borough Code of Ordinances
Title 11, Elections. :
~(b) The board shall meet once a month at a regularly
scheduled time and place designated by the board. Special
meetings of the board may be called by the chairman of the
board or by three members upon one day's notice thereof.

The notice shall set forth the time and place of the meet-
ing and shall be mailed or telephoned-to each member. The
attendance of a member al. a meeting constitutes g wailver

of notice of the meeting. All meetings are open to the
public as provided in AS 29.23.580 and AS 44.62.310 and

in accordance with the policies set forth in AS 44.62.31Z.

EXHIBIT "K" 44




Five members shall constitute a quorum, and if a quorum (j
is present, actions may be taken by a majority vote of
those members present. '

(c) At the first regular meeting following the certifica-
tion of the election by the assembly, and annually there-
after the board shall elect by majority vote of the members
and from the members a chairman who shall hold offlce until
a successor is elected.

. Section 2. That section 27.20.030 of the Kenai-Peninsula
Borough Code of Ordinances is hereby amended to read as follows:

‘Section 27.20.030. Terms and Qualifications. (a)  Members
of the board of directors shall be qualified voters of the
borough who are residents of the service area. Members
shall be elected to Seats A through I for a term of three
years, except that the first board shall contain members
elected to Seats G, H, and I for initial terms of one year
and to Seats D, E, and F for initial terms of two years in
order to prov1de for staggered terms.

(h) Vacancies on the board are created under the follow-
ing conditions and upon declaration of vacancy by the board:

1. if no candidate files for election to a seat
which is to be filled at said election or if
a succassful candidate fails to qualify or
take office within thirty days after his
election or appointment;

2. if a member is physxcally absent from the service
area for a ninety day period, unless excused by
the board;

3. if a member resigns and his resignation is
accepted;

4. if a member is physically or mentally unable to
perform the duties of his office;

5. if a member is removed from office;

6. if a member misses three consecutive regular
meetings unless excused; or

7. if a member is convicted of a felony or of an
- offense 1nvolV1ng a violation of his oath of
office.

Xenai Peninsula Borough
Ordinance 73-33 Yage 2
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(c) Vacancies on the board shall be filled by majority ,
vote of the remaining board until the next general election
of the borough at which time a new member shall be elected
to £ill the unexpired term or for a three year term if no
unexpired term remains.

: Section 3. That section 27.20.040 of the Kenai Peninsula
Borough Code of Ordinances is hereby amended to read as follows:

Section 27.20.040. Powers and Duties. Pursuant to the
JFrovisions of AS 29.63.090 the board of directors of the
service area shall have the power to provide for hospital
services within the service area and for the administration
and operation of the service area, providing however, that

in exercising such power, the board of directors must comply
with the objectives and provisions of the Hill-Burton Hospital
Construction Act and the regulations passed pursuant thereto
and with the agreements entered into by the Kenai Peninsula
Borough as part of the application for grant and loan funds
under such act. It is intended that board members shall be
responsible for the level of services provided and to that

end must be reésponsible to the electorate for the amount of
taxes necessarily raised to provide such services, and the
{enai Peninsula Borough will raise the amount of the levy
whenever in its judgment such action is necessary to secure
adeguate funds for repaying bonded indebtedness of the service
area. The board shall promptly furnish accurate and complete
copicn of tha minutes of all hoard meetings to the mayor and
the assembly. ' :

+ Section 4. This ordinance with respect to the election’ of
board members becomes effective on adoption and with respect to
all other matters becomes effective on the date the Kenai 'Peninsula

Borough Assembly certifies the result of the election of members )
of the board of directors.’

ADOPTED BY THE ASSEMBLY OF THE KENAI PENINSULA BOROUGH THIS
2lst DAY OF August , 1973. :

ATTEST: ' s = T TN
Erle Cooper, Assembly Pres.

— /:?
QB‘;//;/A-"‘-/CL/J/ AN /m«//,j

Borough Clerk

Kenai Peninsula Borough
Ordinance 73-33 Page 3
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ARTICLES OF [NCORPORATION e
oF '

HOMER HOSPITALS, INC.

¥e, the undersigned natural persons of the age of tuenty-one (21) yezsrs
or more, acting as Incorporators of a corporation under the Alaska Non-
Profit Corporation Act, adopt the followlng Atrticies of incorparation for

such corporation:

ARTICLE . |

The name of this non-profit corporatfon shall be Homer Hospitals, iInc.

ARTICLE 11

The objects and purposes for which the corporation {s formed are as

follows:

A. To promote and foster high standards In medical care and treatment,
to operate, maintaln, and construct hosplital or hosplitals and related ser-
vices sufflclent to provide care for s}l residents of this hospital service

area at the lowest possible cost.

8. To acqulre by gift, devlse, purchase, lease, exchange, hire, or

otherwise, land or personal property, or any Interest therein.

c. jo'sell, lease, mortgage, or otherwlse dispose of or encumber lands,
houses, bulldings, and other property of the corporation. -

D. To hold, sell and Jeaf with stocks, bonds, debentures, and secur-
itles of any government, corporation, publlc or private, or other body of
authority. ‘

E. To borrow money and issue lts debenture bonds, promissory notes ,
or other obligations under such general conditlons and subject to such
llmltétions as provided by apsiicable law.

F. To be subject to dissolutlon In accordance with the laws of the

State of Alaska.

47
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G. To sue and to be sued, complaln, and defend In sny court of law ;
or equity.

H. To appolnt such agghts and employeas as may be determined necessary
and proper and to deflne thelr authority and dutles, flx thelr compensation, .
require bonds of such of them as [t deems advisable and flx the penalty
thareof, dismlss such agehts or employees, or any thereof, 2t pleasure, and
appoint others to flil thelr places.

l. Te adopt by-laws regulating the manner In which the privileges
granted to It by law are to be exerclsed and enjoyed and the business of the
corporation Is to be conducted.

J. To recélve and hold In trust for the stated corporate or medical pur-
poses and for other person, socletles or corporations any property of any
ktn¢ whatever,

K. TJo eiercl#e such Incidental powers as way reasonﬁbly be necessary
to carry out the business for which the corporatlion 1s formed.

L. To exercise all powers authorized by law.

ARTICLE 11}
This corporation Is one which does not contemplate pecunlary galn or

profit to the members thereof and ls organlzed solely for non-profit purposes;

ARTICLE vV
The principal place of transacting the business of the corporation shall i
be South Kenal Penlnsula service area, headquartered at the hospltal In

Homer, Alaska.

ARTICLE V

The period of duratlon of the corporation shall be perpestual.

ARTICLE Vi

Those eligible for membership In thils corporatlon are as follows:

A. All original lncorporators are charter members of thls corporation.

E. Additlonal or replacement members shali be elected by the members
of the corporation at lts annual meeting or 2 speclal meeting called for
that purpose. Quallflcation for election shall be establlshed by the cor- {

ﬁorate By-Laws.

1§
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C. All members are subject to re-electlon at the annual meeting of
the corporatlion.
ARTICLE Vi
The highest amount of indebtedness or 1iability to vhich the corpor-

atlon may be subject 1s $10,000,000.00.

ARTICLE Vil}

The affalrs of this corpcrétlon shall be managed and controlled by the

Board of Dlrectors, consist!qg of the Presldent, Secretary, Treasurer and
other genera] &lréctors as may be p?leﬁéd for in the By-Laws. The mermbers
ofbth!s’Béard shall be e!écteq annually and shall each be assigned such
powers and dutles as may from tlmé to time be provided for by tﬁe By;Laws

of the corporatlon.  :

o ARTICLE 1X o
zﬁ'* The f!rst"Boa;d:of Divectors of ‘thls coréo;atlod shall be feddi E.;
v Lemalre, Presidéﬁt; Ann €. Gllilas, Secfetary; Jack W. Epperson, Treasurer;
and they shall hold offlce for one year or ‘unti] thelr successors shall
have been elacted and qﬂal!fted_under and pursuant to such By-Laws as may

be adopted.’

, , - ARTICLE X
Prov!s(ohs f;r thg fégul#tlﬁﬁs'of the lnterﬁgl»affalrs of the corpor-
atlon and‘to-{mplément the qrt!c!ég'set forth herein shall bé set forth jh
tﬁé By-Laws.' | | - _ | 7
| CARTICLE X1

The Articles qf In;orporatlon may be amended as provided by law.




DATED this . /g/ﬁ day of _Jillake . 1969.

:§:§4££§y é54562f£;WMU"

Teddy E. Lemaire

T:tEEZLEJ%gyftuVLA;

JiFk W, Epg?ﬁgqn

LT 4
. L L g
N Ty e o IR U o e

onsephlne €. Olson

Dotf f ol

- Donald L. Ledger ¢

STATE OF ALASKA )

) ss.

THIRD JUDICIAL DISTRICT )

1, the unde;slgned‘ﬁbtary‘de ié Invand for'the Stéte of Alaska,

hereby certify that on this _/% day of September 1969, there

et

the persons whose slgnatures eappear
11y declared that they are the

appeared personally before me

above, who belng duly sworn, severa
. .. persons who signed the foregoing Articles of Incorporation as fncor-
porators, -and that the statements thereln contalned are true. :

"(ff,AZ{»szzx ,Qy¢4;;HLL

A Ll

s

-~ 2 A
; ,/~ s (:, /z,/_ e {,' 2
Ann C. Glllas

/

- - iy Sl
/)é?“‘/,'vé(ﬁ' Z '!j%(-‘/:{/ _.:‘/6\,‘_,.

Norma E. Turkington

E. Noreen Johnspn

Gene-R. Wililams

q : et ‘ . Lo, o - s 4
Notary Public In and for
Ataska - .

My commissicn explres: ZZ;Z%ég
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ARTICLE X!

E

The address of the inltial registered offlce of the corporatlon Is

the Homer Hospital, Box 683, Homer, Alaska and the name of fts inltial

reglstered agent at such address ls Teddy E. Lemalre.

ARTICLE X111

The name and address of the Incorporators are as

Teddy E. Lemalre
Jack W. Epperson
Josepﬁ!ne C. Olson
Donald L. Ledgér

~Ann €. Gillas

Norma E. Turklngton. =

E. Noreen Johnson

Gene R, H‘lllams

Box 724

Box 221

Box 25

v Star Route A.
" Box 282

Box 273

Star Route A

Homer,
Homer,
Anchor
Anchor

Homer,

" Homer,

- Homer,

Homer,

fol}ows:
Alaska

Alaska

Point, Alaska
Point, Alaska -
Alaska
Alaska:

Alaska

Alaska
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LAW OFFICES OF
ARN, JEWELL & FARRELL
342 w, SECOND AVENUE
ANCHORAGE ALASKA

2791544

HOVER ALASKA
$35.670¢
(44 i RLASKA

2£3.77%%

Sovember ; 196%, by and between the CITY OF HCMER, hereafter
referred tc as the Legsscr, and the XEKAI PENINSULA BCROUGH,
hQereafter referred to as Lessee:
WITHKNESSETH:
Thet for and in consideration of certain oblications te

be paid and performed by the Lessee, the Lessor does hereby de-
mise, lezse and let and the said Lessee does hereby hire and take
charge of and from the Lessor, the following described real prep-
erty and improvements thereon:

The North one-half (N1/2) of the Horthwest

orne-cuarter (KW1/4) of the Southzast cne-

quarter (SEl/4) of the Southeast cne~-guarter

(SE1/4) of Sectiocn Cighteen (13), Townshivp

8ix Scuth (T6S), Range Thirteen West (R13W),

Seward Mericdian, State of Alaska.

SUBGECT tc all reservations, easements and
covenants of record.

The purpose of this lease is to grant the Renai Peninsula
2orough continued use of the hospital facility under the terms of
the following lesase:

1. TERM: The term of this lease chall he for a periéd of

ifty~-five (55) years, cormencing on the first day of July, 1969,

[a]

and ending on June 30th, fifty-five (55) years from said date.

2. RENT: The Lescee éhall pay Ten and no/100 Dollars
{310.00}, plus other valuaktle conciderations, including the ex-
chenge of promizes znd conditicns included hercin.

3.  ACCEFTANCE OF PREMISES: Lessee has exarmined and knows

4. USE OF PRENISES. Leszee hereby coverants that the vee
hf said leased premises shall be for fhe coeration of a nublic

[

(s

5
3

j e
+
N

Yyt
[*]

nd for thoze activitics reascnably necessarv related

~ T . : T - by - [P
“Tof2ra nespilel and fir oo other
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32

LAW OFFICES OF
HAHN, JEWELL & FARRELL

£42 w. SECOND AVENUE
ANCHCFAGE ALESKA
278

é“rpose save and excent ﬁy mutual written consent of all pa;tics
hereto.

5. IMPRO¥EME?TS: Lessee shall be entitled to meke im-
provements to the building presently on the above-described real
estate or to.add other improvements thereon and shezll comply with
all the laws appliceble thereto.

All improvements and additions made or constructed uvon
the premises shall be 2zt the expense of the Lessee, but the same
shall become part of the leased premises and shall stay with the
land at the termination of this lease.

6. REPAIRS AND MAINTENANCE: t is understood and agreed
that Lessee shall pay for all repairs and maintenance to the
aforementioned premises and shall pay for any and all replace-
ments of existing equipment, out of its own funds.

i OPERATIO&AL EXPENSES: It is further understoed and
agreed that Lessee shall pay for and be sclely responsible for
all costs connected with the operation of said hospital, includ-
ing costs for supplies, labor, eguipnent, etc.

3. INSURANCE: Lesseé:agrees to secure and maintain fire
and extended coverage insurance on the real property and improve-
ments with an insurer qualified to do business in the State of
Alaska in an amount not less than Eighty (80%) per cent of the
appraiced value of the premises, with the Lessor named as an
additionzl insured.

9, HEOLD HARMLESS AND INDEMKITY: Tha Lessee covenants
and agrees to save and hcld the Lessor hérmless from any and
all loss or damage to persons Or property occurring oa the
premises or occurring anywhere by reascn of Lessee's cccupaticn
=f the premises and oreration as a hospital, and Lessee further
zgrees and covenants . to indemnify Lessor for any and all costs

or expenses incurred by Lesscr foxr any reason arising out of

pae

Lessee's occupaticen of the premises.

vl
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LAW OFFICES OF
HAHK, JEWELL & FARRELL
542 W, SECOND AVENUL
ANCHORAGE ALASKA

27¢.1544

MOMER. ALASKA
Z og

10. WASTE AWD LAWFUL USE: Lessce covenants znd agrees

that it shall not commit, nor allow any waste ucon the prenises
or any nuisance to be committed therecn, and further agrees to

comply with a2ll laws, whether State, Local or Tederel.

11. NON-LIEN: Lessee further promises &t all times to
keep the demised premises free from any liens arising cut cof work
performed, materials furnished, or cbligatiens incurred by or for
it,

12, SURRENDER: Lessee further agrees that upon

PEACEFUL
termination of the lease, either by expiration 6f the term or
upen Lessee's breach of this lease, that it shall surrender andé
give up possessiocn of the premises to the Lessor; and agrees that
it will return the premises in‘substantially the same condition
as when received, reasonable use and wear sxcepted.

‘13. KOTICE CF BREACH: If Lessee is guilty of z breach
cf this lease, Lessor shall give Lessee a written notice to the
effect, specifying in what manner the lease is breached and
thereafter Lessee shall have sixty (60) days from the receipt
of such notice within which to correct said breach. Failure to
correct the same shall give Lessee the privilege of re-taking

pessession of the preperty. /
\

._’-7\14.

sublease or assign this lease or any portion therecf without

SUBLEASING AND ASSIGHIMENT: ° Lessee agrees not to

first obtaining the written consent of the Lessor; providing

however,
77/

eply.,

that tﬁe Lessor shall not withhcld its consent unreason-

15. EOLDING OVER: The helding over after the expiration

of this lease with the consent of the Lesscor shall be deemed a

tenancy frcm month to menth.

DESTRUCTICK OI' PREMISES: - In the event that the prem—

ises are destroyed or damaged through fire, flood or other casu-

2lty covsred by insurznce Lessel agrees tc use such sum

tir

§ may

W
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LAW OFFICES OF
KAHK, JEWELL & FARRELL
S47 W. SECOND AVENUE
ANCHORAGE ALASKA
791528

HMOWER. ALASKA

"be recovered from the insurer in the recomstruction of the sub-

o s W N

F

ject premises cr the construction of a new hospital, provided
that if Lessce céased to exercise the governmental function of
providing hospitel services within the South Peninsule Ecspital
Service Area.lessee will pay to Lesscr out of saié sums received

that amount which bears the same ratic to the total amount as

the depreciated value of the present facility bears to the total

value of the facility at the time of damage or destruction.
17. AGREEMEMT BINDING UPON SUCCESSORS: /'Each and evef?

covenant, agreement, term, provision and condition herein con-
tained shall extend to and be binding upon the respective suc-
cessors and assigns of the parties hereto.
IN WITNESS WHEREQF, the parties have executed this lease
the day and year~first.above written.
LESSOR: CITY OF HOMER

. T City Manager
ATTESTED TO:

Do R U e

City Clerk

Approved as to form:
HAHN, JEWELL & FARRILL -

City Attorneys
Ey/f::;%724fi;f§7 764;42:22521,

A. Robert Hehn, Jr. oo

LESSEL: KEN2ATI PENINEULZ BOROUGH

> & VP
By ,62/9;1(?7'-/- ,/ Z/(- 2ty

Borough Chairman &~

ot oLl o Tl vy
Borocugn Clerk

Fxpprc:gas to form:

s D, dJurcale
ugh Attorney
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LAW OFFICES OF
BARN, JEWELL & FARRELL

S42 W, SECOND AVENUE
ANCHORAGE ALASKA
278.15&2
MOMER. ALASKA
235-270¢
KENAL ALASKA
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STATE OF ALESKA )
v 8S.
TEIRD JUDICIAL DISTRICT)

TEIS IS TO CCRTIFY that on the /0 " cay of lovewdss, 1969,
before me, the undersigned, a Hotary Public in and for rlaska,
duly ccommissioned and sworn as such, personally appeared WILLIAM
CURTIS, known to me and known to me to be the City Manager of the
CITY OF EOMBR, Lessor in the above and foregoing Lease, ané he
acknowledged to me the execution therecf to be his free and vol-
untary act and deed for and on behalf of the CITY OF HOMER, for
the uses and purposes therein set forth.

I¥ WITNESS WHERECFT, I have hereuntc set my hand and affixed

my nctarial seal the day and year in this certificate first above
written,

Notary Public in and for Alasxa
My Commission Expires: 7-28- 73

STATE OF ALARSKA )
't es.

THIRD JUDICIAL DISTRICT)

\

'THIS IS TO CERTIFY that on the 5~ day of ... . /., 1969,
before me, the undersigned Notary Public in and for Alaska, duly
ccmmissioned and sworn as such, personally appeared GEORGE A.
HAVARRE, known to me and known to me to be the Borcugh Chairman .
of the KEKNAI PENINSULA BOROUGH, Lessee in the above and foregoing
Lease, and he acknowledged to me the executicn thereof to be his
free and voluntary act and deed for and on behalf of the KENAT
PENINSULA BOROUGH, for the uses and purposes therein set forth.

IN WITNESS WHEREOF, I have hereuntc set my hand and affixed
my notarial seal the day and year in this certificate first above
written.

T AATE i 5;)4é236415&/
Notary Public in ang@ for Alaska
My Commission Expires: 7-.22-25_




g SUBLEASE AND OPERATING AGREEMENT G

" This Agreement mde and entered into as of the 16th day of June, 1970 by and
- between the KENAI PENINSULA BOROUGH, a sunicipal corporation of the State of
- Alaska, lessor, and HOMER HOSPI'fALS, INC., a non-profit cornoration organized and
existing under the laws of the State of Alaska, with its nrincipal office at
Homer,. Alaska, Sublessee,

WITNESSETH:

WHEREAS , Lessor with the South Peninsula Hospital Service Area has assumed
the resronsibility to provide hospital services and has leased from the City of
Homer and the City of Homer hosnital; and

WHEREAS; Homer Hosritals, Inc. desires to sublease said Homsr hospital and
to assume tha complete operation of said hospital Facility.

1. NOW, THEREFRE, in consideration of the mutual covenants and agreements
herein contained, Lessor does hereby demise, lease and let unto Sublessee for a
veriod of 25 years beginning on the 10 day of November, 1969, and ending on the
10 day of November, 199L, the following described real property and improvements
thereon:

The North one-half (N/2g of the Southwest Quarter (SW/h; of the
Southeast Quarter (SE/L) of the Southeast Quarter (SE/L) of
Section 18 T6S R13W, Seward Meridian, State of Alaska,

subject to all reservations, easements and covenants of racord.

2. Sublessee hereby covenants and agrees to continually operate the
premises hereby leased as a public hospital and for those activities reasonably
necessary, related and incidental to the operation of a onublic hosnital and for

r~  no other purposes except as otherwise nrovided in.this varagraph. It is under-
stood that 2s a condition in the Deed dated 16 November,. 1958, conveying the
subject premises from the Territory of Alaska to the Kenal Public Utilit
District No. 1 (predecessor tc the City of Homer) Reoms 17 (Waiting Room),
19 (Public Health Nurse Office), and 21 (Toilet) must be reserved for the use
of the public health nurse at all timss until December 16, 1978, and Sublessee
covenants and agrees to observe said reservation and to maintain said nremises
accordingly. Sublessee may maintein a vortion of the vremises as doctors’
office svace and rent said srace at rates the same as those generally vprevailing
%n the Homer area for a period of not more than 5 years from the date of this

8asg.

3. The Lessee agrees that as long as it is in possession of the hospital
it will continuously overate and maintain 2 licensed hospital under Alaska
Statutes 18.20 and regulations promulgated thersunder vnertaining to hespitals
of like type and bed capacity.

k. Lessee will at the exmense of Lessor furnish, supply and maintain all
expendable hospital supplies as may be required for the continual and nroper opera-
tion of a duly licensed hospital. All equipment located within the hosvital as
shown on EXHIBIT A attached hereto is the property of Lessor, except any new items
of equipment which are vurchased and installed by Lessee using funds not provided by
Lessor or derived from the operation of the hospital and not being in revlacement
o? inventoried items, which items shall remain the property of Lessee with full
right of removal at the expiration of this lease. Lessor shall have the right
to ourchase such equinment at its fair market value at the time of expiration.
Lessor agrees that it will purchase at its expense additional and replacement

- gq:inment as needed and recomnended by the Lessse with prior approval of the
2330r. _
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5. Lessee agrees that it will keen the building and grounds ih a good state
of renair, normal vasar and usage excented. In the event thet structural cha nges
or additions or major renovations sre found necessary by the Lessee, or are re-
quired by state law or raegulation, such changes and alterations will be mde at the
exnense of the Lessor only after nrior anproval of the Lessor. -

6. Lessor agrees to provide and make available for the use of the Lessee in
the omeration of the hosnital a drawing account or operational fund, which account
aay be drawn unon b+ the Lessee as noeded to meet hospital operating exnenses.
Lessor agrees to augment the account from time to time if necessary because of
slow collections or dher reasons. It is intended that Lesses shall not nrovide
its own funds for the maintenance or continuation of the hosrital overation.

7. Lesses shall nrovide Lessor with a monthly financial and onerating
statement of the hospital. Prior to Aoril 1 of each year lessee shall submit to
Lessor a nroposed budget for the next succeeding fiscal year begimning July 1. It
is understood that this budget will reasonably forecast the succeeding year's op-
eration and no substantial deviation will be made in it. This budget stall be first
subaitted to the South Peninsulas Service Area Advisory Board for its review. #ithin
a reasonable time after June 30 of each vear and in no event later than Sentember
30, Lesses shall furnish Lessor an audited financial statement for the fiscal year
rrenared by accountants apnroved by Lessor and at Lessor's exvense. Upon the ter-
mination of this lease for any resson there shall be a complete accounting and
final vayment and settlement of accounts within 90 days following the submissgion
of the accounting rewort covering the entire veriod of operation by Lessee.

- 8. It is understcod by the rerties that insofar as possible rates, fees and
charges will be established in such an amount as will place the hosnital on a self-
supporting basis, having due regard for comparable rates, fees and charges of
other licensed hospitals of similar sige und scope of services located in the State
of Alaska. Leesee shall establish rates, fees and charges far the use of the
hospital and its facilities which shall be neither excessive nor too small. Lessor
will not inte feére with Lessee’s right to.fix such reasonable rates, fees and
charges but does reserve the right to periodically male recommendations to Lessee
concerning such rates, fees and charges. Lessor agrees that it will assist Lessee
in determining and deciding all matters of policy pertaining to public relations
and relationshiip of the hospital to the community which it serves through the
South Peninsuls Service Area Advisory Board. It is understood horever that Lessee
is in charge of the operation and maintenance of the hospital and has the full
responsibility for its overation in accordance with the terms of this agreement
and such volicies as are mutually agreed upon. Lessee, or its representati ve,
will attend the meetings of the Service Area Advisory Board and will keep the
board informed in regard to the funections and orograms of the hosrital as they
affect the total service to the citizens of the community. :

9. 1In the event that contributions of money or nrovnertrs are made to the
Lessee for the purchase of equirment or other articles gpecifically for use or
location within the hosrital the Lessee my acrept such gifts, it being understood,
however, that Lessee shall comnly with the wishes of the donor insofar as they are
comnatible with the operation of the hosrital and that all items nurchased with
such gifts by the Lessece be and remain a part of the hosnital and the property of
Lessor or other designated donee; exceot that should the terms or conditions of

the gift, bequest, contribution or grant contain specific stipulations, restric-

tions or directions pertaining to its use, then there shall be strict compliance
with the terms, instructions and wishes of the donor or grantor.

10. Any physician or surgeon graduated from an accredited medical school
and having received a degree in doctor of medicine and being licensed to practice
in the State of Alaska, and having msde rroper aprlication for appointment to the
medical staff and such apnlication having been recommended for aoproval by the
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credentials commlttee of the medical stufl and approved by the Board of Directors
of Lessee shall be vermitted to rractice in the hospital, provided horever the -
Board of Directors may, for good cause; limit or deny any rhysicians or surgeon
the privilege to vracticein the hospital, such sction, if any, to be 1njaccordance
with the By-laws, rules and regulstions governing the medical staff.

11. All persons in need of hosnitalization shall be admitted to the hosnital
without regard of race, creed, color, or national origin. . .

12. Lesses, at the expense of the Lessor, shall vrovide adequate insurance
coverage for the nmarties as their individual interasts may appear. Types. and
amounts of insurance are subject to the apnroval of the Lessor.

13. It is mutually apgresd that either of the narties hereto may terminate
and cancel this sublease and agreement at. any timse during the term thereof for a
breach of any of the covenants and agreements herein contained or when and if
either marty, because of financial or business conditions, considers a modifica-
tion of the terms hereof necessary to relieve either from pecuniary loss, in the
proper conduct and operation of said hosnital and is unable to obtain the consent
of the other party to a reasomable change or modification sufficient to relieve
such condition by gilving the other varty 180 days notice, in writing, by regis-
tered or certified meil. If a breach of contract is alleged by elther. party and
if a disagreoment arises between the marties as to whether or not a breach has
been committed, then each varty shsll pame an arbitrator, which two arbitrators shall
name a third and the three arbitrators shall determine whether or not a breach haz
been committed, which determination shall be final. If a breach of contract as .
determined by the arbitrators this agreement shall be terminated 90 days thereafter
unless a written waiver is furnished the party having committed the breach by the
other narty. Waiver by either rartyof any breach of this agreement at any time
shall not be deemed a waiver of any subsequent breach. :

14. Lesses covenants and agrees that it will not sublet the hospital building
or grounds or any part thereof except as otherwise herein rrovided without the
written consent of the Lessor. This agreement shall not be assigned or transferred
by Lessee.

15. TIn the event the Lessor has received or makes aprlication for and
receives Federal Financial Assistance under the Hospital Survey and Construction
hct (Public Law 729, 79th Congress or any amendment thereto), or from the State
of Alaska, the Lessee agrees to abide by or fulfill the aonlicable operational
assurances given by the Lessor in its application for financial assistance. In
the event that such assuramnces are not fuilfilled by the Lessee, such failure
shall be deemed to consitltute a breach of this contract and the Lessor mav give
viritten notice to the Lessee of intention to terminate the comtract. In such
event the Lessee agrees to relinquish to the Lessor total vossession of the
grounds. buildings, and all anvurtenances thereto within ninety (90) days after
receiving such written nolice.

IN WITNESS WHEREOF the parties have hereunto set their hands this 16 day of
June, 1970.

KENAI PENINSULA BOROUGH - /s/ Gecrge A. Wavarre, Chairman - Attest /s/ Frances Brymer
Arnroved as to Form: J. D. Nordale, Borough Attorney

HOMER HOSPITALS, INC. - /s/ Teddy ©. Lemsire, President - /s8/ Ann C. Gillas, Secretary

N
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State of Alaska
Bepartment of Commerce : H
Punean

CERTIFICATE OF AMENDMENT

The undersigned, as Commissioner of Commerce, of the State of
Alaska, hereby certifies that duplicate originals of Articles of Amend-
ment to the Articles of Incorporation of HOMER HOSPITALS, INC.

duly signed and verified pursuant to the prov1sions of the Alaska Non-

Profit Corporation Act, have been received in this off1ce and are found
to conform to law.

ACCORDINGLY the undersigned, as such Commissioner of Commerce, and
by virtue of the authority vested in him by law, hereby issues this Cer-
tificate of Amendment to the Articles of Incorporation of

HOMER HOSPITALS, INC.

and attaches hereto a duplicate original of the Articles of Amendmen |

IN TESTIMONY WHEREOF, I have hereunto set my hand

and affixed my official seal, at Juneau, the Capital, this

.. 20th .. day of .. .A.._Ju]y..... oo . AD.19.72

P

KENNETH W. KADOW
COMMISSIONER OF COMMERCE

2,




MINUTES OF SPECIAL MEETING ;_:H;;

OF

BOARD OF DIRECTORS
OF

HOMER HOSPITALS, INC.

"
3t

AMENDMENT

A special meeting was called to order at 7 o'clock

P.M., on the 23rd day of May, 1972, at Homer Alaska.

Upon motion duly made and seconded, it was unanimously
resolved that the members of HOMER HOSPITALS, INC. be urged to
chahge the Articles of Incorporation as follows: |

1. That Article 2A be amended to add the following;

Said corporation is organized exclusively for charitable,
religious, educational, and scientific purposes, including, for such
purposes, the making of distributions under section 501 (c) (3) of
the Internal Revenue Code of 1954.

The remainder of Article 2 is deleted.
2. That article 12 be amendéd to read as follows:

No part of the net earnings of the corporation shall inure to the
benefit of, or be distributable to, its members, trustees, officers,
or other private persons, except that the corporation shall be
authorized and empowered to pay reasonable compensation for services
rendered and to make payments and distributions in furtherance of the

purposes set forth in Article 2, paragraph (a) hereof. No substantial

part of the activities of the corporation shall be the carrying on of

propaganda, or otherwise attempting, to influence legislation, and the -

corporation shall not participate in, or intervene in (including the
publishing or distribution of statements) any political campaign on
behalf of any candidate for public office. Notwithstanding any other -
provision of these articles, the corporation shall not carry on any
other activities not permitted to be carried on (a) by a corporation
exempt from Federal income tax under section 501 (c) (3) of the
Internal Revenue Code .




of 1954 (or the corresponding provision of any future
United States Internal Revenue Law) or (b) by a corpora-

tion, contributions to which are deductible under section’
170 (c) (2) of the Internal Revenue Code of 1954 (orx the

corresponding provision of any future United States
internal Revenue Law) .

3. That Article 13 be amended to read as follows:

Upon the dissolution of the corporation, the Board of
Trustees shall, after paying or making provision for the B
payment of all of the jiabilities of the corporation;
dispose of all of the assets of the corporation exclu-
sively for the purposes of the corporation in such

manner, or to sucC i i . zations organized
and operated exclusively for charitable, educational,
religious, OY scientific purposes as shall at the time
gqualify as an exempt organization or organizations under
of 1954

section 501 (c) (3) of the Internal Revenue Code
n of any future United

(or the corresponding provisio
States Internal Revenue Law) , as +he Board of Trustees
t so disposed of

shall determine. ANy of such assets no
shall be disposed of by the Court of Common Pleas of

the county in which the principal office of the corpora~
tion is then located, exclusively for such purposes O
to such organization or organizations, as said Court
shall determine, which are organized and operated ex-

clusively for such purposes .

FURTHER 1t was unanimously resolved upon motion duly

12 and ARTICLE 13 be redesig-

made and seconded that ARTICLE

nated as ARTICLE 14 and ARTICLE 15.

ARTICLE 14 to read as follows:

The address of the initial registered office of the

corporation is the Homer Hospital, BOX 683, Homer,
he name of its initial registered agent

at such address is Teddy E. Lemaire.

ARTICLE 15 to read as follows:
g follows:

The name and address of the Incorporators are a

Teddy E. Lemaire Box 724 Homer , Alaska
Jack W. Epperson Box 221 Homer , Alaska
Josephine C. Olson Anchor Point, AK.
Donald L. Ledger Anchor Point, AK.
ann C. Gillas Homer , Alaska

Box 25
star Route A




H

Norma E. Turkington  Box 282 Homer, Alaska
E. Noreen Johnson Box 273 Homer, Alaska
Gene R. Williams Star Route A Homer, Alaska -

There being no further business to come before the

meeting, the meeting was adjourned. The amendment was adopted and

received 2/3 of theryotes.
wes (Y0 )y 1792
Y

Lo / | W)

Secretary

ﬁresuﬂent
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MINUTES OF SPECIAL MEETING
OF MEMBERS OF
HOMER HOSPITALS, INC.

AMENDMENT

A legally noticed meeting of the members of the corporation

was called to order by John Cooper, at the hour of 7:30 o'clock P.M. ,

on the 23rd day of May, 1972.

Upon motion duly made and seconded,
mbers of HOMER HOSPITALS, INC.be

it was unanimously

resolved by those present that the me

urged to change the Articles of Incorporation as follows:

1. That Article 2A be amended to add the following:

Said corporation is organized exclusively for Charitable,
religious, educational, and scientific purposes, including, for such
purposes, the making of distributions to organizations that qualify as
exempt organizations under section 501 (c) (3) of the Internal Revenue

Code of 1054.
The remainder of Article 2 is deleted.

2. That Article 12 be amended to read as follows:

No part of the net earnings of the corporation shall inure
to the benefit of, or be distributable to, its members, trustees, ‘
officers, or other private persons, except that the corporation shall be
authorized and empowered to pay reasonable compensation for services
rendered and to make payments and distributions in furtherance of the
purposes set forth in Article 2, paragraph (a) hereof. No substantial
part of the activities of the corporation shall be the carrying on of

propaganda, or otherwise attempting, to influence legislation, and the
corporation shall not participate in, or intervene in (including the

publishing or distribution of statements) any political campaign, on
behalf of any candidate for public office. Notwithstanding any other
provision of these articles, the corporation shall not carry on any other
activities not permitted to be carried on (a) by a corporation excempt
from Federal Income Tax under section 501 (c) (3) of the Internal Revenue

Code of 1954 (or the corresponding provision of any future
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United States Internal Revenue raw) or (p) by a corpora-
tion, contributions to which are deductible under section
170(c) (2) of the Internal Revenue Code of 1954 (or the
corresponding provision of any future United States
Internal Revenue Law) .

3. That Article 13 be amended to read as follows:

Upon the dissolution of the corporation, the Board of
Trustees shall, after paying or making provision for the
payment of all of the 1iabilities of the corporation,
dispose of all of the assets of the corporation exclu-
sively for the purposes of the corpcration in such
manner, or to such organization or organizations organized
and operated exclusively for charitable, educational,
religious, Or scientific purposes as shall at the time
qualify as an exempt organization or organizations under
section 501(c) (3) of the Internal Revenue Code of 1954
(or the corresponding provision of any future United
States Internal Revenue Law) , as the Board of Trustees
shall determine. ANy of such assets not SO disposed of

shall be disposed of by the Court of Common Pleas of

the county in which the principal office of the corpora-
tion is then located, exclusively for such purposes oOr
to such organization or organizations, as said Court
shall determine, which are organized and operated ex-

clusively for such purposes.

FURTHER it was unanimously resolved upon motion duly
made and seconded that ARTICLE 12 and ARTICLE 13 be redesig-
nated as ARTICLE 14 and ARTICLE 15.

ARTICLE 14 to read as follows:

The address of the initial registered office of the

corporation‘is the Homex Hospital, Box 683, Homer,

Alaska and the name of its initial registered agent

at such address is Teddy E. Lemaire. :

ARTICLE 15 to read as follows:

The name and address of the Incorporators are as follows:

Teddy E. Lemaire Box 724 Homer, Alaska
Jack W. Epperson Box 221 Homer, Alaska
Josephine C. Olson Anchor Point, ak.
Donald L. Ledger Box 25 Anchor Point, AK.
Ann C. Gillas Star Route A " Homer, Alaska

B,
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Norma E. Turkington Box 282 Homer, Alaska
E. Noreen Johnson Box 273 Homer, Alaska
Gene R. Williams Star Route A Homer , Alaska

There being no further business to come before the

meeting, the meeting was adjourned. The amendment was adopted and

received 2/3 ]g;E%he vot }¢ )9 22

Secretary

e51aent
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Introduced by: Bjerregaard = .~
Date: July 10, 1973 amended 7/10/73

Hearing: August 7, 1873
Hearing Continued August 2%, 1973

Adooted: August 21, 1973

®

KENAI PERINSULA BOROUGH

. ORDINANCE 73-33

AR ORDIRANCE ERTITLED: AN ORDINANCE AMENDING SECTIONS 27.20.020,
T IR - 7 27.20.030 and 27.20.040, PROVIDING FOR -
AN ELECTED BOARD OF DIRECTORS FOR THE 70

TTAL SERVICE = -

special
vacancies
the board;

BE IT ORDAINE BY THE ASSEMBLY OF THE KENAI PENINSULA =

» Section 1. -That section 27.20.020 of the Kenai Peminsula . =
‘Borougﬁ' Tode ©of Ordinances is hereby amended to read as followss . .-

Se~tion 27.20.020. Board of Directors. (a) There is hereby - =
egtablished a2 board of directors for The South Kenai Penin- -
sula Rospital Service Area composed of niis members who shall

be nominated and elected by the qualified voters of the

service area in the same manner as provided for areawide
assemblymen in the Kenai pPeninsula Borough Code of ordinances
Title 11, Elections.

(b) The board shall meet once a month at a regularly

scheduled time and place designated by the board, Special
meetings of the board may be called by the chairman of the

board or by three members upon one day's notice thereof.

he notice shall set forth the time and place of the meet—

ing and shall be mailed or telephoned to each member. The
attendance of a member at a meeting constitutes a waiver

of notice of the meeting. All meetings are open to the

public as provided in AS 26.23.580 and AS 44.62.310 and :r.

in accordance with the policies set forth in AS 44.62.312.




Pive members shall constitute a quorum, and if a guorum

is present, actions may be taken by a majority vots of

those members present.

(c) At the first regular meeting following the cartifica-
tion of the election by the assembly, and annually thare-
after the board shall elect by majority vote of the membars
and from the members a chairman who shall hold offioce until -
a successor &s elected. :

Section 2. That section 27.20.030 of the Xenai Peninsula
- parough Code of Ordinances is hareby amended to read as follows:

Section 27.20.030. Terms &nd ications. (a) Members
of the board of directors voters of the
borough who are residents of the service.area. Mambers
shall be alected to Seats A through I for a term of three
years, sxcept that the first board shall contain members
elected to Seats G, H, and I for initial terms of one ysar
and to Seats D, B, and F for initial terms of two ysars in
ordar to provide for staggered terms. :

(b) Vacancies on the boxrd are created under the follow—
ing conditions and upon declaration of vacancy by the board:

1. 4if no candidate files for election to 2 seat
which is to be filled at said election or if
a successful candidate fails to qualify or
take office within thirty days after his
election or appointment;

if a member iz physically absent from the service
area for a ninety day period, unless excused by
the board;

if a member resigns and his resignation is
accepted;

if a member is physically or mentally unable to
perform ‘the duties of his office;

if a member is removed from office;

if 2 member misses three consecutive regular
meetings unless excused\; or

if a member is convicted of a felony or of an
offense involving a viclation of his oath of
office.

XKenai Peninsula Borough
Ordinance 73-33 Page 2




(¢} vacancies on the board shall be filled by majority
vote of the remaining board until the next general election
of the borough at which time 2 new member shall be elected
to £ill the unexpired term or for a three ysar term if no
unexpired tarm remains.

Section 3. That section 27.20.040 of the Kenai Peninsula
Borough Code of Ordinances is hereby amended to read as follows:

Section 27.20.040. Powers and Duties. Pursuant to the
Provisions of AS 29.03.090 the board of directors of the
service area shall have the power to profide for hospital
services within the service area and for the administration
and operation of the service areay providing however, that

in exercising such power, the board of directors must comply
with the objectives and provisions of the Hill-Burton Bospital
Construction Act and the regulations passed pursuant thereto
and with the agreements entersd into by the Kenai Peninsula
Borough as part the application for grant and ioan funds
under such act. t is intsnded that board members shall be
responsible for ™ level of services provided and to that
end must be responsible to the slectorate for the amount af
taxes necessarily raised to provide such services, and the
Kenal Peninsula Borough will raise the amount of the lewvy.s--
whenever in its gudgment such action is necessary to secure
ad te funds for repaying bonded indebtedness of the service
area.) The board shall promptly furnish accurate and complete
cops of the minutes of all board meetings to the mayor and
the assembl

Section 4.’ This ordinance with respect to the election of
board members becomes effective on adoption and with respect to
all other matters becomes effective on the date the Kenai Peninsula
Borough Assembly certifies the result of the election of members
of the board of directorsy/

ADOPTED BY THE ASSEMBLY OF THE KEWAI PENINSULA BOROUGH THIS

21st DAY OF August . 1973,
S e
N

Erle Cooper, Amsembly Pres.

Borough Clerk

(’\Q/{& b - %) (‘3'74:1"\1,;1

Kenai Peninsula Borough
Ordinance 73-33 Page 3
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BYLAWS
of

SOUTH PENINSULZ HEOSPITAL, INC. K

PREAMBLE

‘Recognizing that a hospital is formed to provide medical care for our fellow man,

we accept and assume this responsibility under God. We further recognize our
responsibility to the taxpayers and citizens of the southern area of the Xenai
Peninsula Borough. In addition, there are the Alaska Statutes and various govern-
mental agency regulations which must be observed.

To properly administer our responsibilities, we hereby organize ourselves in
conformity with these Bylaws.

Section

Section

Section

Section

Section

Sectiecn

1.

ARTICLE I - Name and Objectives

The name of this corporation shall be South Peninsula.éospital, Inc.,
and its mailing address shall be P.O. Box 275, Homer, Alaska ©29603.

The name of this Board shall be the South Peninsula Hospital, Inc.
Hospital Board, and shall be referred to in these Bylaws as the
Hospital Board.

The objective of the Hospital Board shzll be to construct, maintain,
and operate a hospital or hospitals in the manner required by the
laws and regulations of the State of Alaska. The Hospital Board
shall be responsible for the control and operation, including the
appointment of a qualified medical staff, the conservation and use
of hospital monies, and the formulation of administrative policy as
required in AS 18.20.010.

‘The Hospital Board shall promote hospital accreditation as recommended

by the Joint Commission on Accreditation of Hospitals.
ARTICLE II ~ Meetings

Meetings. The Hospital Board shall hold at least ten (10) meetings
& year at South Peninsula Hospitzl, or such other place as may be
designated.

Special Meetings. Special meetings may be cazlled by the President,
Vice-President, Secretary, or Treasurer, at the reguest of the Admin-~
istrator, Chief of Staff or the majority of Board members. Members
shall be notified of special meetings, the time, place, date and
purpose of said meeting. Twenty-four hour notice shall be given to
members except in the event of an emergency, when less time mzy be
given.

SPH - 7/15/77 o Bylaws - Page 1
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Section

Section

Section

Section

Section

Section
Section

Section

Section

Section

Section

3.

Quorum. A quorum for the transaction of business at any regular,|<:'
special, or emergency meeting shall consist.of a2 majority of the
members of the Hospital Board including a presiding officer, but
a-majority of those present shall have the power to adjourn the-
meeting to a future time. ‘

Minutes. All proceedings of meetings shall be permanently recordéd,
in writing by the Secretary and distributed to the members of the
Hospital Boar@ and ex-officio members.

The annual meeting of the Board of South Peninsula Hospital, Inc.
shall be held once a year at a time and place determined by the

Board of Directors. The purpose of the annual meeting shall be
appointment of members to the Board of South Penlnsula HBospital, Inc.,
and -élection of officers. ‘

ARTICLE III - Members

The Hospltal Board shall consist of not more than nine members who
are residents of the Hospital Service Area. ‘Each term of office
shall commence on January 1 in the year of appointment.

appointments to the Hospital Board :shall be made at the behest of
the Hospital Board with a seventy-five percent (75%) affirmative

vote of the entire Hospital Board. Term of office shall be three

{3) years with appointments staggered so that three members' term
will expire each year. Members may be reappointed by a seventy-five
percent (75%) affirmative vote of the entire Hospital Board. Election
shall be by secret ballot.

Vacancies created by a member no longer able to serve shall be filled
by the procedure described in Section 2 for the unexpired texm.

Bx-officio, non-voting members cf this Hospital Board shall be the
Chief of Medical Staff and the Administrator.

Any Hospital Board member who absents himself from two (2) consecutive
regular meetings may be replaced. In the event of sickness or cir-
cumstances beyond the control of the absent member, his absence may be
excused by a majority of the Hospital Board members.

In the event of an erring member, it shall require three-guarters
(3/4) of the members consent for removal of the member from the
Hospital Board. ' '

No member shall commit the Hospital Board unless specifically appointed
to do so by the Hospital Board, and the appointment recorded in the
minutes of the meeting at which the appointment was made. .

Hqspital Board members shall serve without remuneration. Reimbursement
for out~of-pocket expenses may be made only by Hospital Board approval.

SPE - 7/15/77 , Byalws - Page 2
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ARTICLE IV - Officers

Section 1. The Officers of the Hospital Board shall be -z Pres;cen;, Vice=- ":
President, Secrebary and Treasurer. :

Section 2. At the first regular meeting in the menth of January each year,
the officers shall be elected, zll of whom shall be from among its
own membership, and shall hold office for a period of cne year.

Section 3. The President shall preside at all meetings of the Hospital Board
and shall be a voting member of all committees.

Section 4. Vice-President. The Vice-President shall act as President in the
absence of the President, and, when so acting, shall have all of the
power and authority of the President.

Section 5. In the absence of the President and the Vice-Pre51dent. the members
present shall elect a presiding officer.

Section 6. Secretary. The Secretary shall be responsible for the minutes of
the meetings and shall act as custodian of all records and reports
and other duties as set forth by the Hospital Board.

Section 7.  Treasurer. The Treasurer shall have charge and custody of and be
responsible to the Hospital Board for all funds, properties and
securities of South Peninsula Hospital, Inc. in keeping with such
directives as may be enacted by the Hospital Board. The President
shall also be authorized to countersign checks in the absence of the
Administrator or Treasurer.

ARTICLE V - Committees

Section 1. The President shall appoint the number and types of committees
' consistent with the size and scope of activities of the hospital.

Section 2. Committee reports, to be preéented in writing by the appropriate
: committee, shall be made a part of the minutes of the meetlng at
which they are presented.

ARTICLE VI - Administrator

Section 1. The Administrator shall be selected by the Hospital Board to serve
under its direction and be responsible for carrying out its policies.
The Administrator shall have charge of and be respons;ble for the
administration of the hospital.

Section 2. The Administrator shall supervise all business affairs such as the
' records of financial transactions, collection of accounts and purchases,

and issuance of supplies, and to insure that 211 funds are collected
and expended to the best possible advantage. The Administrator shall
receive funds and deposit such funds in a local banking institution.
Remittances will be made by check drawn upon the Administrator's
signature. for necessary operational expense of the hospital. &all
books and records of account shall be maintained within the hospital
facilities. Such books and records shall be current at all times.

SPH ~ 7/15/77 o 7? ) Bylaws - Page 3
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Section

Section
Section
Section

Section

Section:

.Section

Section

Section

Section

Section

5.

6.

7.

10.

The Administrator shall prepare an annual budget showing the expected
receipts and expenditures of the hospitel. |<:

The Administrator shzll prepare and submit a written budget report

6f all expenses and revenues of the hospital, preferably in advance of.
meetings. Ohter special reports shall be prepare@ and submitted as.
regquired by the Hospital Board. This budgeu report shall be included
in the minutes of that meeting.

The Administrator shall perfect and submit to the Hospital Board for
approval, a plan of organization of perscnnel and others concerned
with the operation of the hospitzl.

The Administrator shall servé'as the liaison officer and channel of
communications between the Hospital Board and the medical staff.

The Administrator shall establish formal means of accouﬂtability upon

the part of staff members and employees.

The Administrator shall see that all physical properties are kept in
a good state of repair and operating condition.

The Administrator shall perform any other duty that may be necessary
in the best interest cf the hospital.

.The Administrator shall be held accountable tc the Hospital Board

intoto and not to individual Hospital Board members.

ARTICLE VII - Medical Staff

" The Medical Staff shall be organized under B?laws épproved by the

Hospital Board in conformance with those recommended by Principles
for Establishing Medical Staff Bylaws, Rules and Regulations by the’
Joint Commission on Accredltatlon of Hospluals.

The Medical Staff shall be responsible to the Hospital Board for the
quality of 21l medical care provided patients in the hospital and
for the ethical and professional practice of its members.

" ARTICLE VIII - Authorization of Indebtedness

Indebtedness. It shall reguire seventy-five percent (75%) of the
entire Hospital Board to commit funds beyond current income, cash
available, and appropriations of the current budget.

The corporation shall have a common seal consisting of a circle;

on its circumference the words, South Peninsula Hospital, Inc.;
across its face the words, "corporation seal”. The Secretary shall
affix this seal upon all legal documents where regquired.

SPK - 7/15/77 ' ‘ Bylaws -~ Page 4




roo . . ARTICLE IX - Amendments K

Section 1. These Bylaws may be altered, amended or repezled by the members
at any regular or special meeting provided thzt notice of such -
meeting shall have contained 2 copy of the proposed alteration,
amendment or repeal and that said proposed alteration, amendment,
or repeal shall be read at two consecutive meetings prior to a vote.

Section 2. an affirmative vote of seventy-five percent (75%) of the entire
membership shall be required to- ratify amendmenus, alterations or
repeals to these Bylaws.

Section 3. These Bylaws'shall be reviewed annually for purposes of revising
and updating as the need dictates.

_ARTICLE X - Order of Business
Section 1. The order and conduct of business at all meetings of the Hospital

Board shall be governed by Roberts Rules of Order Revised, except
when provided otherwise in these Bylaws.

Signed by order of the Hospital Board and in their;presence,.the

day of ' ', 1S .

Secretary:

SPH - 7/15/77 . Bylaws - Page 5
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o 5 rarevtie X ol 3 ey mecy, . -, - by o g ey
s A L S Y T TR SE T e R AR A
= - e g P Jo SR TR LA AN TR S o S v i O N b A T -

K

BYLAWS OF SOUTH PENINSULA HOSPITEL, INC.

The Articles and Sections governing special meetings and zppcintments to
the Hospital Board are as follows:

ARTICLE II - Meetings

Section 2. Special Meetings. Special meetings may be called by the President,
Vice-President, Secretary, or Treasurer, at the request of the
Administrator, Chief of Staff or the majority of Board members.
Members shall be notified of special meetings, the time, place, date
and purpose of said meeting. Twenty-four hour notice shall be given
to members except in the event of an emergency, when less time may
be given. i

Section 3. Quorum. A quorum for the transaction of business at any regular,
' special, or emergency meeting shall consist of a majority of the
members of the Hospital Board including a presiding officer, but
a majority of those present shall have the power to adjourn the
meeting to a future time. |

ARTICLE III - Members

Section 2. Appointments to the Hospital Board shall be made at the behest of
the Hospital Board with a seventy-five percent (75%) affirmative .
vote of the entire Hospital Board. Term of office shall be three
(3) years with appointments staggered so that three members term
will expire each year. Members may be reappointed by a seventy-five
(75%) affirmative vote of the entire Hospital Board.

Section 3. Vacancies created by a member no longer able to serve shall be filled
by the procedure described in Section 2 for the unexpired term.
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Cervtificate

The unlersigned, 53 Commissioner of Commerca zud Economis De
-n of Alasks, hereby certifies that duplicate oviginale of At
rtie Articles of Imcorporaticn ~f HOMER HOSPITALS, INC.-

aad vevified puren ns of the Alaska Non-Profit
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HOMER HOSPITALS, INC.
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SOUTH PENINSULA HOSPITALS, INC.

TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, at Juneau, the Capital, this
25th

day of . July AD.1977_

H. PHILLIP HUBBARD

.COMMISSIONER OF COMMERCE
AND ECONOMIC DEVELOPMENT




ARTICI;S OF AMTHDMENT

The present name of the corporation is

HOVTR HOSPITALS, IVC,

The amendrnients of the Articles of Incorncration

of IOITR EOSPITAL, INC., are as follows:
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The name of this non-nrofit cormoration is
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TUIRD JUDICIAL DISTRICT

é) , 1077, beoforn mn, the undersiene?d, a
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C fhael fourh, known 0 t.a to e the President of the
< ticn that executed the within instrurment, and known
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ARTICLIS OF AMEUDMINT - Page 3

HOMER HOSPITALE, INC. I

STATE OF ALASKA

On (344 ;

N ot Wt
0]
“
.

77, hofore me, the undersicresd, a

§A+~*/ Publ}c in and tor

Ju’ e C’ M&{b-‘n
oration that

ne o bho the
on behalf of
to mo thnat

its by-laws

77,

said State, personally anpeared
'”owﬂ to re to de the fecretary of the corp-
xecuted the within instrument, and known Lo

person who axecuted the within lnuyﬁdneht

the corvoration therein named, and acknowlicdaed

such cerporation oxeccvtad the same pursuant ©

and by authority of its hoard of directors.

Lot £ Y Z,A//Q
Totarv Puqu*c for xlaska
My Comrisscion enpires: zﬁZﬁ
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NEW ISSUE #RATING: MOODY’S: Baa -1

In the opinion of Wohlforth & Flint, Bond Counsel, interest on the Bonds is exempt from federal income
taxes under existing laws, rules, regulations and interpretations.

KENAI PENINSULA BOROUGH
ALASKA

| $3,150,000
General Obligation South Kenai Peninsula
Hospital Service Area Bonds, 1982 Series A

Dated: November 1, 1982 Due: July 1, as shown below

Principal (commencing July 1, 1984) and semi-annual interest on the Bonds (commencing July 1, 1983
and due each January 1 and July 1 thereafter) are payable at the principal offices of Rainier National Bank,
Seattle, Washington or Chemical Bank, New York, New York, at the option of the holder. The Bonds are
issuable in the form of coupon Bonds in the denomination of $5,000 registrable as to principal only.

The Bonds are not subject to redemption prior to their maturity.

/ /The Bonds are general obligations of the South Kenai Peninsula Hospital Service Area (the “Hospital
Service Area”), and the full faith and credit of the Hospital Service Area are pledged to the payment of the
principal of and interest on the Bonds. The Kenai Peninsula Borough (the “Borough”) is legally obligated to
levy and collect taxes upon all taxable property within the Hospital Service Area, without limitation as to rate
or amount in amounts sufficient, together with other available funds therefor, to pay the principal of and
interest on the Bonds as the same become due and payable. The Bonds are not an obligation or a charge
against the assets or credit of the State of Alaska or the Borough, other than of the Hospital Service Area. See
“THE BONDS — Security” and “THE HOSPITAL SERVICE AREA" herein.

$3,150,000 Bonds

Maturity Principal Yield Coupon Maturity Principal Yield Coupon
1984  $150,000 8.50% 12.00% 1990 $300,000 10.20% 10.20%
1985 200,000 9.00 12.00 1991 325,600 10.40 10.40
1986 200,000 9.25 12.00 1992 375,000 10.60 10.60
1987 225,000 9.50 12.00 - 1993 400,000 10.80 10.80
1988 250,000 9.75 12.00 1994 450,000 11.00 11.00

1989 275,000 10.00 11.75

Plus accrued interest from November 1, 1982

The Bonds are offered for sale when, as and if issued and received by the Underwriters, subject to prior
sale, to withdrawal or modification of the offer without notice, and to the unqualified legal opinion of
Wohliforth & Flint, Anchorage, Alaska, Bond Counsel. Certain legal matters will ve passed upon for the
Underwriters by their counsel, Mudge Rose Guthrie & Alexander. It is expected the Bonds will be available
for delivery in Denver, Colorado, on or about November 23, 1982.

'Boeticher & Company

November 16, 1982

= See the caption “Rating” herein. %7




IN THE SUPERIOR.COURT FOR THE STATﬁ OF ALASKA I\l o
THIRD JUDICIAL DISTRICT AT KENAI
LAURENCE A. MAﬁSHBURN, M.D.,
et al.,
Plaintiffs,
vs.

THE KENAI PENINSULA BOROUGH
ASSEMBLY, a public body, et 1il.,

— et et N et e e e e Nt

3HO 81-179 Civil

DECISION AND ORDER
ON PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

STATEMENT OF THE CASE

Plaintiff's have filed this suit seeking a judgment
declaring that Kenai Peninsula Borough Ordinance 81-71 (hefeinafter
referred to as the "ordinance” or "KPB ordinance") is contrary to
law and a judgment enjoining its enforcement by defendants. The
motion before the court is one for summary judgment whereip ‘
plaintiffs assert that there is no genuine issue of material fact
to be decided and that based upon the uncontested facts in. the
record they are entitled to a judgment in their favor. Defendants
agree that the issues are ripe for summary judgment, but disagree
that plaintiffs are entitled to judgment and assert that the
ordinance is in all respects valid.

The motion is supported by deposition testimony as well
as by affidavits submitted by each party. Oral argument was held
in Homer, Alaska on October 31, 1983. The record was left open
until November 10, 1983, on which date this motion became ripe
for decision.

STATEMENT OF FACTS

Ordinance 81-71 was adopted by the Kenai Peninsula

Borough (hereinafter referred to as the "Borough") Assembly on

July 21, 1981. A copy of the ordinance is appended hereto as

appendix "A". In summary the ordinance provides as follows: e
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Marshburn v. XPB Assembly
3HO 81-179 CI
Decision and Order on Plaintiff's Motion

for Summary Judgment
Page 2 N

1. Except in case of a medical emergency, no aborticn
may be performed in certain facilities owned, constructed or
maintained ;hrough Borough funds unless a physician or registered
nurse has presented to the patient and the patient has executed
an "Explanation and Informed Consent to Abortion". The form is
prescribed by the Borough Assembly, a CopY of which is appeﬁded
as Appendix "B". The document must contain the patient's signature
indicating that she has received and read the form befcore the

abortion.

2. The abortion may not be performed within four (4)
hours after the patient's receipt of the Explanation and Informed
Consent.

3. With-respect to the abortion, reasonable efforts
must be made to notify the parents of patients under the age of
17. .

4. Each physician shall maintain copies of the Explanation
and Informed Consent to Abortion for a period of seven {(7) years.
The forms are confidential and may be released only upon the
patient's consent or court order.

The Explanation and Informed Consent to Abortion is
summarizéd as follows:

1. There is provision for stating the name, age, and
address of the patient and the name and address of the physician..

2. The date, time and place of the form's delivery and
"full explanation” is stated by the patient.

3. The following inguiries are to be answered by "yes"
or "no": A

a. Confirmation of pregnancy;

b. Whether the physician has expressed an opinion over

the duration of pregnancy and whether the fetus is viable;

oy

c. Whether the patient has requested information about

fetal development; @g({



Marshburn v. KPB Assembly
3HO 81179 CI

Decision and Order on Plaintiff's Motion
for Summary Judgment N
Page 3

d. Whether the physician has given information concerning
specific matters of fetal physical development involving weight,
length, heartbeat, skeletal development, reflexes, movement andA
sensitivity, brainwaive patterns, and likelihood the fetus will
survive the abortion;

e. Whether the physician has discussed the possibility
of specific complications from the abortion such as hemorrhaging,
uterine perforation, infection, danger of prematﬁre birth, and
+tubal pregnancies, sterility and mental depression: |

f. Whether the‘physician has discussed availability of
alternatives to abortion involving ffee and confidential counseling
after which the patient may still decide to have the abortion,
adoption, financial aid, medical assistance, foster homes, and
advice on how to receive the assistance;

g. Whether the physician has explained the provision
for the four (4) hour waiting period.

4, The patient's specific consent to an identified
abortion procedure. |

5. Confirmation by the patient that the information on
the form was fully explained and that the patient possessed the
form four (4) hours after explanation.

6. Signature of the patient and two (2) witnesses.

7. Description of the abortion method to be used.

8. Statement by the physician that the patient was
counselled on the information éontained on the form and that the
form was delivered not less than four (4) hours prior to the
informed consent and that, in the case of a patient 17 years or
younger, an attempt was made to notify her parents oOr guardian.

Within the Kenai Peninsula Borough there are two hospital
service areas, the South Kenai Peninsula Service Area and the

Central Kenai Peninsula Service Area. The creation of each

e at an election held

service area was approved by the electora

70




Marshburn v. KPB Assembly

3HO 81-179 CI

Decision and Crder on Plaintiff's Motion
for Summary: Judgment

Page 4

Apfil 8, 1979. The issue before the voters was whether the
proposed service areas should "construct, maintain and operate a
hospital or hospitals in the manner provided in A.S. 29.10.159%
for first class cities.”

Both the South Peninsula Hospital Service Area (hereinafter
"SPHSA") ‘and the Central Peninsula Hospital Service Area {hereinafter
"C?HSA") are governed by nine (9) member boards either nominated
by the borough mayor and confirmed by the assembly in the case of
CPHSA, Borough Code 16.08.020, or elected by qualifified voters
of the service area in the case of the SPESA, Borough Code 16.24.020.
The CPHSA board shall advise the mayor and assembly concerning
the administration and operation of the service area, Borough
Code 16.08.040. The SPHSA board shall have the power to provide

for hospital services within the service area and for the administration

and operation of the service area, Borough Code 16.24.080. .
' The hospital maintained within the CPHSA is operated

and managed by the Lutheran Hospitals and Homes Socieﬁy of America

pursuant to a lease agreemént and operating contract dated April 1,

1970. Y The service area board is to assist the Lutheran Hospitals
and Homes Society in carrying out its services as related to the

CPHSA, Borough Resolution 71-20R.

1/

=/ Among other provisions that agreement provides:
"The Borough agrees that it will assist
the society in determining and deciding all
materials of policy pertaining to public
relations and relationship of hospital to the
community which it serves thru the assemply
and CPHSA advisory board. It is understood,
however, that the society is in charge of the
operation and maintenance of the hospital and
has the full responsibility for its operation
in accordance with the terms of this agreement
and such policies as are mutually agreed upon.
The society, or its representatives, will attend
the meetings of the service area advisory board
and will keep the board informed in regard to the
function and programs of the hospltal as they
effect the total service to the citizens of the

" community."

I
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3H0 81179 CI

Decisicn ané Orcder on rlaintiff's Motion
for Summary Judgment
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A similar acgreement was entered into between the 3orough
and Homer Hospitals, Inc., with regard to the operation of the
hospital within the CPHSA, sublease znd operating agreement dated
June 6, 1870.

Relevant to the legal issues subseguently to be cdiscussed
are certain facts pertaining <o the State Medical Board, A.S. 08.64.010-
160. The board has power to adopt regulations pertaining te
abortion, A.S.08.64.105. Incident to that authority the Board
adopted regulations contained at 12AAC 40.060-140. These regulations
predated the ordinance here under attack. Lastly, the board in
response to the subjec; ordinance promolgated an.order that no
physician nor other person shall reguire a patient to execute the
form prescribed by the ordinance prior to the performance of an
ebortion. Other facts not specifically set out above will be
referred to as neceésary throuchout this decision and such reference
will be incorporated herein as findings of fact by the court.

CAVEAT

T™he observations of Justice Blackmun in Roe v. Wade,
410 U.S. 113, 116-117, 35 L.Ed.2d 147, 156, 157 (1873) are no
less applicable to this. case. I+ is appropriate to refer to
those observations in order that +he court's function may be
pla;ed in its proper perspective. Justice Blackmun stated:

"We forthwith acknowledge our awareness of the
sensitive and emotional nature of the abortion
controversy, of the vigorous opposing views,

even amcng physicians, and of the deep and seemingly
absolute convictions that the subject inspires.
One's philosphy, cne's experiences, one's exposure
£o the raw edges ci human existence, one's religious
training, one's attitudes rowards life and family
and their values, ané the moral standards one
establishes and seeks to observe, are all likely

to infiuence ané to color one's thinking ‘in con=s
clusions abcut abortion.

In addition, population growtn, pollution, poverty
znd raciazl overtcnes sené to compliczte and not

to simplify the croblem.

Our task, of course, is tO resclve the issue by
constitutional measurement, free cf emotion and
precilection. Ve ceek earnestly to co this, .. "
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The only additional comment made necessary by this suit is to
make clear that the court is to resolve the issues presented not
only with reference té the United States Constitution as interpreted
by ti:e United States Supreme Court, but also with respect to the
Alaska Constitﬁtion and Statutes as interpreted by the Alaska
Supreme Court. In resolving these issues, the court is not
adopting, rejecting, approving or disapproving the strong ethical
and moral convictions involved in any‘consideration of abortion.
This the court cannot and should not do. To the best of its
ability, the court is deciding this case solely on the basis of
the applicable legal principles.
IDENTIFICATION QF ISSUES

Plaintiff's arguments fall into two broad catagories,
each igvolving substantially separate bodies of law. An outline
of the issues raised by plaintiffs follows:

A. The Ordinance Viclates Plaintiff's State and Federal
Due Process and Privacy Rights.

B. Legislative Perr of the Borough.

1. A second class borough has no power to regulate the

practice of medicine:

2. The state has preempted the area of abortion

regulation;

a. The state has occupied the field of government

regulation of abortion:

b. The borough regulations are inconsistent with state

regulations in the area of abortion.
3. The ordinance is an assumption of power by the

borough assembly which can be exercised only by the respective

service area boards.

Zach issue will be more specifically discussed in the

f0llowing portions of this decision.

47
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DISCUSSION

Plaintiffs have mounted a two-pronged attack on the
ordinance. The f£irst prong raises issues based on the application
of federal and state constitutional law. Since cases-of this
nature have been the subject of widespread litigation in the
federal courts, the applicable legal principles are relatively
clear. The second prong raises issues based on the application
of Alaska constitutional and statutory law of local government.
These issues are generally ones of first impression and involve
the relationship between the state, borough and borough service
areas. Although this court will rule on all of plaintiffs'
arguments, the initial discussion will focus on the more well
trodden path of federal and state constitutional law. Discussion
of the less traveled road of preemption and municipal law will

then follow.

A. Is the Ordinance Valid Under the Due Process and

Right to Privacy Provisions of the United States and Alaska

Constitutions?

1. Established Case Law.

Plaintiffs assert that the ordinance is an invasion of
a patient's right of privacy under both the United States and the
Alaska Consitutions. In support of their argument, plaintiffs
rely on principles established in Roe V. Wwade, 410 U.S. 113, 35

1,.Ed.2d 147 (1973), City of Akron v. Akron Center for Reproductive

Health, Inc., 51 U.S. Law Week, 4767 (1983), dnd their progeny or
predecessors as the case may be. Additionally, plaintiffs claim
the ordinance to be invalid under Article I, Sections 7 and 11l
(Due Process), and Section 22 (Right of Privacy) of the Alaska

Constitution. Defendants distinguish this ordinance from that

involved in Akron and further argue that since the ordinance by

its terms only governs abortions in facilities constructed or

the ordinance is valid under the

maintained by public funds,
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rationale of Poelker v. Doe, 432 U.S. 519, 53 I,.E4d.2d8 528 (1977},

Maher v. Roe, 432 U.S. 464 53 L.Ed.2d 484 (1977), and Barris v. McRae,
448 U.S. 297, 65 L.Ed.2d 784 (1980).
The logical starting peoint for our analysis of the -

ordinance's constitutionality is Roe V. Wade, supra. The court

in that case held as unconstitutional a Texas statute making it a
cr;me to procure an abortion. 2/ The court established the
following principles which must apply to this court's consideration

of the ordinance:

1. The patient has a constitutional right of privacy.

The court said:

“This right of privacy, whether it be founded in
the 14th Amendment's concept of personal liberty
and restrictions upon state action, as we feel it
is, or as the District Court determined, in the

9th Amendment's reservation of rights to the people,
is broad enough to encompass a woman's decision
whether or not to terminate her pregnancy."” (410 U.S.

2. The right to privacy is a fundamental right and any
limitation thereon may be justified only by compelling state

interest, 410 U.S. 113, 1l1l5.

3. There are state interests to be considered. The

court said:

" _,A state may properly assert important interests

in safeguarding health, in maintaining medical standards,
and in protecting potential 1ife. At some point in
pregnancy, these respective interests become sufficiently
compelling to sustain regulation of the factors that
govern the abortion decision. The privacy right involved,
therefore, cannot be said to be absolute." (410 U.S.

113,154).

2/ In the context of its opinion, the court set out in detail the
manner in which laws pertaining to abortion have developed,
Roe v. Wade, supra, at 410 U.S. 129-147.
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4. The point of compelling state interest is approximately
at the end of the first trimester. The court said:

?With respect to the state's important and legitimate
interest in the health of the mother, the ‘compelling'
point, 1in the light of present medical knowledge is
approximately at the end of the first trimester....It
follows that from and after this point, a state may

~regulate the abortion procedure to the extent that
the regulation reasonably relates to the preservation
and protection of maternal health...

This means, on the other hand, for the period

of pregnancy prior to this 'compelling' point, the
attending physician, in consultation with his patient,
is free to determine, without regulation by the state,
that, in his medical judgment, the patient's pregnancy
should be terminated. If that decision is reached, the
judgment may be effectuated by an abortion free of
interference by the state." (410 U.S. 113, 163).

On the same day it decided Roe V. Wade, supra, the Supreme Court

decided Doe V. BOlton, 410 U.S. 179, 35 L.Ed.2d8 201 (1973). The
court held as unconsﬁitutional a Georgia criminal abortion statute
which, inter alia required that an abortion be performed only in
certain accredited hospitals, that the abortion decision be

reviewed by a hospital committee and be concurred in by two other
phsycians. In deciding these issues, the court in Bolton established
a fifth principle with respect to state abortion regulations

which can be summarized as follows:

5. Abortion regulation may not unduly infringe on the

physician's right to practice. The court said:

"The statute's emphasis, as has been repetitively
noted, is on the attending physician's ‘best

clinical judgment that an abortion is necessary.'
That should be sufficient. The reasons for the
presence of the confirmation step in the statute

are perhaps apparent, but they are insufficient

to withstand constitutional challenge. Again, no
other voluntary medical or surgical procedure for
which Georgia requires confirmation by two other
physicians has been cited to us. If a physician

is licensed by the State, he is recognized by the
State as capable of exercising acceptable clinical
judgment. If he fails in this, professional censure
and deprivation of his license are available remedies.
Required acguiescence py co-practitioners has no
rational connection with a patient's needs and unduly
infringes on the physician's right to practice.”

(410 U.S. 179, 199).

g6
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Nevertheless, a statute requiring the pétient‘s informed ..
consent given before an abortion during the first twelve weeks of

pregnancy is constitutionally permissible, Planned Parenthood of

Missouri v. Danforth, 428 U.S. 52, 49 L.Ed.2d 788 (1976). The

court said:

"It is true that Doe and Roe clearly established
that the State may not restrict a decision of the
patient and her physician regarding abortion during
the first stage of pregnancy. Despite the fact
that apparently no other Missouri Statute [with
certain exceptions] requires a patient's prior
written consent to a surgical procedure, the imposi-
tion...of such a requirement for termination of
pregnancy even during the first stage, in our view,
is not in itself an unconstitutional requirement.”
(428 U.S. 52, 66-67).

In a footnote to its opinion in Danforth, the court contemplated

the meaning of "informed consent". The court said:

"One might well wonder, off hand, just what 'informed
consent' of a patient is. The three Missouri federal
judges who composed the three judge District Court,
however, were not concerned, and we are content to
accept, as the meaning, the giving of information to
the patient as tc just what would be done and as to
its consegquences. - To ascribe more meaning than this
might well confine the attending physician in an
undesired and uncomfortable straitjacket in the
practice of his profession." (428 U.S. 52, 67 £n. 8).

One additional Supreme Court Decision, City of Akron V.

Akron Center for Reproductive Health, Inc., et al, supra, hereinafter

cited as Akron reguires consideration before specific analysis of

the Kenai Pensinsula Borough Ordinance. Plaintiffs in Akron

attacked the validity of an ordinance of the City of Akron, Ohio,

which required with respect to all abortion operations:

1. That the operation be performed in a hospital after

the first trimester;

2. That parental consent be obtained from the parents

of an unmarried minor under 15 years of age unless a court order

is obtained;

3. That the physician inform the patient of the state

ent of the fetus; the day of possible

47
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viability, possible physical and emcticnal compli;ations, and
information as to alternatives to abortion;
4. That the abortion be delayed for 24 hours following

the patienﬁ's execution of the consent form.
The United States Supreme Court held that the ordinance was
unconstitutional. ‘

_ As a preface to its decision, the court reaffirmed
certain principles established in the line of cases beginning

with Roe v. Wade, supra. Specifically, the court reaffirmed the

principle that "a woman has a fundamental right to make the
highly personal choice whether or not to terminate he;;pregnancy."
Further, the court reaffirmed the application of the "compelling
interest” test instead of the less strict "rational basis" test
for purposes of measuring the permissibility of state regulation,

Akron, supra, at 4768 fn. 2.

The court considered in detail three provisions of the
Akron ordinance which touch upon areas similar to those contained
within the Borough Ordinance. First, as to the parental consent
and notification provisions, the court reviewed its prior decisions
on the issue. 3/ The éourt outlined the following general
principles applicable to parental notification and consent:

1. A blanket provision requiring parental consent as a
condition for the performance of an abortion of an unmarried

minor is impermissible, Planned Parenthood v. Danforth, supra, at

428 U.S. 74.

3/ The procedural history of the consent and notification reguirements
in Akron are sormewhat complex. The ordinance had two provisions.
First, before the abortion either 24 hours actual notice or 72

hours constructive notice must be given to a parent or guardian

of a minor under 18 years of age, unless the court ordered the
abortion. That portion of the reguirement was upheld by the

Court of Appeals, 651 F.2d at 1206, and not appealed. A second
subsection of the notification provision regquired that the written
consent of a parent or a guardian of.a minor under 15 years of

age be obtained unless a court orders performance of the aborticn.

That provision was ruled uncenstitutional by the District Court
hallenged in the U.S.

and Court of Appeals whose decisions were ¢C
Supreme Court.

18
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2. A procedure must be afforded to bypass parental
consent or notification. The court stated:

“[T] he state must provide an alternative procedure
whereby a pregnant minor may demonstrate that she

is sufficiently mature to make the abcrtion decision
herself or that, despite her immaturity, an abortion
would be in her best interests." Akron, supra, 4773.

3. A requirement for parental notification in all
cases is unconstitutional. The court said:

"...the statute L7 makes no provision for a
mature or emancipated minor completely to avoid
hostile parental involvement by demonstrating
to the satisfaction of the court that she is
capable of exercising her constitutional right
to choose an abortion. On the contrary, the
statute regquires that the minor's parents

be notified once a petition has been filed, [Ohic
Rev. Code Ann.] Section 2151.28, a requirement
that in the case of a minor sg?king an abortion
would be unconstitutional." =’ Akron, supra,
4774, -£fn. 31.

Second, in holding the informed written consent provision
of the ordinance unconstitutional, the court concluded:

1. Citing Danforth, Bellotti v. Baird 443 U.S. 622

(1979), and Colautti v. Franklin, 439 U.S. 379 (1979) as supporting

the permissibility an "informed consent" requirement, the court
said:

"This does not mean, however, that a state has
unreviewable authority to decide what information
a woman must be given before she chooses to have
an abortion. It remains principally the responsi-
bility of the physician to insure that appropriate
information is conveyed to his patient, depending
on her particular circumstances." (Akron, supra,
4774) .

4 , .

&/ Here the court is referring to a state statute not the Akron
ordinance. The statute is within that portion of the Ohio Rev.
Code Ann. dealing with juvenile court jurisdiction.

5/ In support of its conclusion, the court cited H.L. v. Mathescon,
450 U.S. 398 420 (1981). In Matheson, the court upheld a Utah
statute requiring parental notification of' an abortion to be
performed on an unmarried minor on the ground that the trial
court found that the minor plaintiff was "unmarried, 15 years of
age, resides at home, and is dependent on her parents.” The
court concluded that the finding afforded an insufficient basis
for finding the minor was mature Or emancipated, 450 U.S. 398,

09
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2. The court concluded that the ordinance was too
restrictive as to the details of the informed consent. The court
said:

"By insisting upon recitation of a lengthy and
inflexible list of information, Akron unreasonably
has placed obstacles in the path of the doctor
N upon whom [the woman is) entitled to rely for advice
in connection with her decision." (Akron, supra,
at 4775.)

By way of example, the court noted:

a. The ordinance's requirement that the physiological
characteristics of the unborn child be described is too speculative,
Akron, supra, at 4774; sa/

b. The ordinance's reguirement that certain potential
complications be explained is "a parade of horribles" intended to
suggest that abortion is a particularly dangerous procedure,
Akron, supra, at 4775.

c. That "...much of the information required is designed
not to inform the woman's consent, but rather to persuade her to
withhold it all together." Akron, supra, at 4774.

Lastly, the court considered the 24 hour waiting period
requirement and found it unconstitutional, stating:

"rhere is no evidence suggesting the abortion

procedure will be performed more safely, nor

are we convinced that the state's legitimate

concern that the woman's decision be informed

is reasonably served by requiring a‘24 hour

delay as a matter of course...But, if the woman

after appropriate counselling, is prepared to

give her written informed consent and proceed

with the abortion, a state may not demand that

she delay the effectuation of the decision.”
(Akron, supra, at 4776).

2. Kenai Peninsula Borough Ordinance 81-71.

2a/ The supreme Court was relying on the record in the District
Court, 2kron, fn. 34 at p. 3774. The record herein leaves no
doubt as to the certainty of the gross physical characteristics

of the first trimester fetus, namely weight, length ané sex, Def.
Ex. Cl-C3. However, there is no evidence in the recoré of this
case showing that during the first trimester the precise fetal
physical characteristics addressed by the form may be ascertained.
The affidavit of Carolyn V. Brown, M.D. is in line with the
Supreme Court's conclusion, fn. 7 supra, at p. 13. Accordéingly,
this cour: is bound by that conclusion.
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Ordinance 81-71, for purposes of constitutional analysis,

EEE T L T
~

in this case must be broken into three areas of concern: (1) the
infermed consent reguirement; (2) parental notification requirement;
and, (3) 4 hour waiting period requirement. Each will be considered
in order.

a. " Informed Consent.

In pertinent part the ordinance reads:
"No abortion may be performed...unless a physiciah
or registered nurse has first presented to the
patient, and the patient has executed, a copy
of Explanation and Informed Consent to Abortion.
The Explanation and Informed Consent to Abortion 6/
shall be in the form prescribed by the assembly.
The ordinance requires further that the patient sign the consent
form indicating that she has read it before the abortion. 1In

addition, section 2 of the crdinance reads:
"That the form entitled Explanation and Informed

Consent to Abortion attached to this ordinance

as Attachment "A" is adopted for use as provided

in Chapter 10.12.°"

The content of the consent form has been summarized
supra at p. 2=3.

The Borough argdgs that its ordinance may be distinguished
from that before the court in Akron in that the information set
out on the form need only be given by the physician if ‘the patient
requests it. Therefore, any requirement that the specific information
be given originates in the patient rather than the Borouyh.
Plaintiffs argue that the distinction is meaningless since the
guestions are mandatory and alert the patient to the possibility
that there may be information characterized by the court in Akron
as being too speculative or as constituting a "parade of horribles”.

The court conciudes that the form which is an integral

part of the ordinance-is impermissible under Akron and its predecessors

referred to in the preceeding discussion of U.S. Supreme Court

&/ We have omitted language limiting the ordinance by its terms
to certain public facilities. The effect of that language will
pe discussed infra at page 18.

———
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decisions. The responsibility to suggest to the patient particular
areas of medical concern must lie with the physician and not the
state. Section 10.12.010 and its appended form of consent unduly
infringe on the physician's right to practice, see Akron, supra,

Doe v. Bolton, supra. 1 Additionally, the form by suggesting to

the patient areas of inguiry almost identical to those“disapproved
by'the court in Akron must be construed as achieving the result
found unacceptable to that court, namely a design "...not to
inform the woman's consent, but rather to persuade her to withhold
it all together," Akron, supra, at 4774, This is in direct
conflict with the patient's right to privacy as to her'decision,

8/

Doe v. Wade, supra. -~

For the above stated reasons Section 10.12.010 is

contrary to the law established in Doe V. Wade, supra, and its
progeny including Akron, supra.

b. Parental Notification.

In pertinent part the ordinance reads:

"With respect to each abortion performed in a covered
facility, the attending physician shall certify

on a form prescribed by the assembly that with

regard to any patient under the age of 17 years,
reasonable efforts were made to notify parents ‘or
guardians prior to performing the abortion, provided
that, such efforts shall not require delay of the
abortion beyond the 4 hour waiting period provided

above."

v See the affidavit of Carolyn V. Brown, M.D., stating in part
that the fetal information sought to be given was speculative
(410) and that the form's provision as to complications are
inappropriate from a physician's standpoint  (411).

8/ A strict reading of the consent form suggests that, by its
terms, the giving of information it describes is not left to the
patient's decision. e.g. the patient must certify:

"I certify that the information printed on this
form was fully explained to me by my physician.”

The physician must certify that:

" ..the above patient was counselled with regard
to information printed on the form.”

The language could lead a reasonable person to believe that all
information must have been explained whether or not checked "yes”

or "no

0%
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The Borough argues that a careful analysis of the U.S. Supreme
Court's decisions fails to discleose any decision helding that a
blanket requirement for parental notification as opposed to

parental consent is impermissible. Plaintiffs. tend to agree but
reason that if the court's~s£atement at fn. 31 in Akron is considered

along with the specific holding and facts of H.L. v. Matheson,

supra, the conclusion must be that the parental notification
provision of the Borough ordinance is unconstitutional.v .

In Akron the court was deciding only the constitutionality
of the parental consent provision, see fn. 3 supra, at 1ll.
Therefore, the court's statements at footnote 31 were‘unnecessary
to its decision and accordingly dicta. Thus, this court's decision
on the issue must necessarily be a forecast of expected U.S.
Supreme Court response to a provision of the type here involved.

The focué of the Supreme Court in all abortion decisions
is on the patient's rights of privacy, and conseguently any
interference with that right must be based on "compelling" state
interest. The question thus posed by the notification provision
is whether as to all minors under the age of 17 there is a compelling
state interest which justifies state intrusion into theAminor's
rights of privacy. 8/

With respect to those minors who are emancipated or who
are of sufficient maturity to reach the decision independent of
influences other than those of the physician, the Borough has
shown no compelling state interest for interference with such. a
minor's rights of privacy. Absent some method whereby there may
be an adjudication of the minor's maturity or emancipation, the
ordinance is overbroad. The state does have a legitimate interest

in protecting immature minors and promotion of family integrity.

because of their status as minors, In Re Gault,
L.E4.2d 527 (1%686).

8/ Minors are not deprived of applicable constitu
r 3

tional rights
§7 U.S. 1, 18

e
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Hence, parental notification is proper in the case of unemancipated

and immature minors, H.D. v. Matheson, supra, Akron, supra, at

1 .
4774 £n. 32. 10/ Since Section 10.12.030 is not limited to such

cases, it represents an improper infringement on the rights of

privacy of unemancipated and mature minors, Roe v. Wade, supra,

H.L. v. Matheson, supra, Akron, supra. ll/

3.  The 4 Hour Waiting Period.

In pertinent part, Ordinance 81-71 provices:

"No abortion may be performed in a covered facility
within 4 hours after the patient has received the
attached Explanation and Informed Consent to
Abortion, and the counselling and information called

for therein."

The Borough argues that although the court in Akron struck down a
24 hour waiting period, a reasonable waiting period of four hours
is permitted. Plaintiffs argue that any requirement for a waiting

period, however slight, is impermissable.
As in all other regulations affecting the abortion

decision a waiting period must be supported by a compelling state

interest, Akron, supra. No compelling state interest has been

shown in support of the 4 hour waiting period in this case;

particularly in light of the Supreme Court's statement in Akron

that once the women has given her informed consent after appropriate

counselling,

“,,.the state may not demand that she delay the
effectuation of that decision.” Akron, supra 1t 476.

Accordingly, based on the rationale expressed above the

requirement that the patient delay the abortion operation for 4

10/ The court is not oblivious to problems posed in establishing
a timely method for adjudicating guestions of a minor's maturity
and emancipation consistent with the medical exigencies involved.
The court is not suggesting the form such a "judicial bypass”
might take. However, until such a procedure is established the
notification provision must fall in its entirety.

i/ Affdiavits in support of each parties' position, e.g. Dr.

Henry David for plaintiffs and Dr. Vincent M. Rue for defendants

deal with the issue of parental notification of minors under 17

vears of age and the psychological benefits or detriments experienced
by such persons incident to abortion procedures. The disagreement

of the affiants, including experts,
bypass procedure.

supports a need for a judicial

zM




Marshburn v. KPB Assembly

3HO 81179 CI B
Decision and Order on Plaintiff's Motion
for Summary Judgment

Page 18 n

hours after the giving of her informed consent is violative of

12/

her right of privacy, Roe v. Wade, supra, Akron, supra. =

C. PUBLIC FUNDING.

Ordinance 81-71 applies only to abortions:
"..:performed in a hospital, clinic, out-patient,
office building, emergency or other health care
facility constructed, owned, renovated, or
maintained through the use of Borough funds or

Borough service area tax revenues..." (Kenai
Peninsula Code 10.12.010).

The Borough argues that this public funding or public facilities
provision .removes this ordinance from the restrictions:on state
iegulation heretofore discussed. Specifically, the Borough
relies on a line of U.S. Supreme Court decisions involviné publicly
funded facilities. There are three leading cases.

In Mayer v. Roe, 432 U.S. 464, 53 L.EQ.2d 484 (1977),
plaintiffs challenged a Connecticut welfare fegulation which

limited expenditure of public funds only for those abortions

which were certified as medically necessary. In Harris v. McRae,
448 U.S. 297, 65 L.E.D.2d 784 (1980), plaintiff attacked certain

federal legislation limiting the expenditure of Medicaid funds to

certain types of medically necessary abortions. In each case the

U.S. Supreme Court found the legislation to be permissible. The

rationale of the decisions was expressed in Mayer as follows:

"The Connecticut regulation before us is
different in kind from the laws invalidated
in our previous abortion decisions. The
Connecticut regulation places no obstacles
--z2bsolute or otherwise--in the pregnant
woman's path to an abortion. An indigent
woman who desires an abortion suffers no
disadvantage as a result of Connecticut's

lz/,Although the foregoing discussion has been with reference to

the U.S. Constitution as interpreted by the U.S. Supreme Court,

the same rationale applies alsc to all provisions of ‘ordinance

81-71 discussed above in licht of Article I, Section 22 of the

Alaska Constitution which specifically recognizes a right of

privacy. See, Falcon v. Alaska Public Offices Commission, 570

P.24 469 (1977). 1Indeed the state right to crivacy is broader

than the federal right, Woods & Ronhde, Inc. v. State Department cf Labor,
565 P,2d 138 (1977), ancé State v. Glass, 583 p.2d 872 (1978).

105
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decision to fund child birth;...The indigency
that may make it difficult--and in some case,
perhaps impossible--for some women to have
abortions is neither created nor in any way
affected by the Connecticut regulation.”

(432 U.S. at p 474).

The court specifically noted that its decision was not a retreat

from the rationale of Roe v. Wade, supra, see also Harris v. McRae,

.supra, at 448 U.S. 314-315.
In Poelker v. Doe, 432 U.S. 519 53 L.Ed.2d 528 (1877),

plaintiff, an indigent woman, challenged a policy determination
by the mayor of the city of Saint Louis which prohibited the
performance of abortion in a city ﬁospital except where there is
a threat of medical emergency. In holding that there was no
constitutional violation, the Supreme Court treated the issue as

identical in principle with that presented in Harris v. McRae,

supra, and Mayer v. 'ggg, supra. The court said: . A
"_..[We] find no constitutional violation by the
city of St. Louis in electing, as :a policy choice,
to provide publicly financed hospital services
for child birth without providing corresponding -
services for nontheraputic abortions." (432 U.S.: P
521). '

In Poelker, the majority opinion implies, and the dissent makes
clear, that what was at issue, at jeast in the court's opinion,
was whether the city would provide physicians and medical facilities
to indigent women, one of whom was plaintiff.

A similar question was before the 8th Circuit in Nyberg

v. City of Virginia, 667 F.2d 754 (8th Cir. 1982), cert. den., 77

L.ed.2d 1358 (1983). There the court held the city could not
prohibit staff physicians from performing abortions for paying
patients at the only hospital in the city. The court in Nyberg
noted that the city of Virginia was not reguired to hire doctors

and provide free medical service by way of a subsidy to abortions.

The court said:
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"There is a fundamental difference between ...
providing direct funding to effect the
abortion decision and allowing staff
physician to perform abortions at an existing
publicly owned hospital. While it is true
public money may have been used to build a
hospital, that capital expenditure was to
provide facilities for a large number of
operations of which first trimester abcrtions
was but one. The decision that a city must.
allow staff physicians to perform abortions
at the sole community hospital is far removed
from those decisions which do not reguire
direct public expenditure to facilitate
abortions."

A close reading of Maher, Harris and Poelker must lead

to the conclusion that the state and its subdivisions can decline

to provide public funding for the performance of abortions.

Howevér, the state has no authority to deny the use of its facilities,
particularly where the facility is the sole available one, for |
performance of abortions for paying patients using privately

funded physicians, e.g. Nyberg v. City of Virginisa, supra.

Thus, the Borough's rationale must fall. The scope of aboriton
regulation permissable to the Borough is not enlarged because of
+he public nature of the faﬁilities involved. The oréinance here
in guestion has nothing to do with the issue of expenditure of -
public funds for the performance of abortions upon indigents.

It must follow, based on the foregoing analysis, that
Ordinance 81-71 is in violation of Amendment XIV of the Amendments
to the United States Constitution and in violation of Article I,

Section 22 of the Alaska Constitution.

B. Does the Kenai Peninsula Borough Possess Authority

to Enact Ordinance 81-717

1. State Preemption.
Plaintiffs raise a two-fold argument germane to the

state preemption issue. First, they argue that the state has

occupied the field of regulation of medical practice or 1if it has

(6]
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not, then secondly they argue that the Borough Ordinance is
inconsistent with existing state regulation. Defendants counter
both arguments by asserting that state law is not so extensive as
to indicate its preemption of the field and that there is no
facial conflict between any stéte regulation and the Borough
Ordinancé. V

The Alaska Supreme Court has been relﬁctant‘in cases
such as this to apply the doctrine of state preemption or to
conclude that there is state occupation of the fielé of regulation,

e.g. Chugach Electric Assoc. V. City of Anchorage, 476 P.2d 115

(Alaska 1970), City of Kenai v. Kenai Peninsula Newspapers, 642

P.2d 1316 {(Alaska 1982). 1In Liberati v. Bristol Bay Borough,

584 P.2d 1115, 1122 (Alaska 1978), the court indicated that

preemption exists,

*...in the absence of an expressed legislative
direction or a direct conflict with a statute,
only where an ordinance substantially interferes
with the effective functioning of a state statute.
or regulation or its underlying purpose.”

The type of interference necessary was explained in that case by

reference to Ray v. Atlantic Richfield Co.. 435 U.S. 131, 55

L.Ed.2& 179, 188-189 {1978), which the Alaska Supreme Court

guoted with approval as follows:

"(a) conflict will be found 'where compliance with
both federal and state regulations is a physical
impossibility...', or where state 'law stands as

!

an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.'"

The State Medical Board pursuant to statute, A.S.

08.64.105, A.S. 18.16.010, has adopted regulations establishing

the procedure in setting standards for facilities, equipment and

patient care in the performance of an abortion, 12 AAC 40.060-

140.

The gquestion which goes to the heart of the preemption

if no preemption) is

jssue (as opposed to the issue of conflict,

/08
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whether the borough ordinance interferes with or is an obstacle
to the underlying purpose of the state regulation: Any analysis
of the guestion must begin by deciding what exactly is being
regulated by the ordinance. The U.S. Supreme Court, throughout
all of the decisions discussed in part [A], has left no doubt

that it considers abortion to be a medical procedure,*the carrying
out of which is, with the exceptions noted in part [A], left to

the privacy of the patient and to the best medical judgment of

the physician, cf. Akrén, supra, at 2491, Doe v. Bolton, supra,

at 409 U.S. 192. Consequently, the ordinance regulates medical
practice and procedure. The question which logically foliows is

whether such regulation has been left exclusively to the State

Medical Board.
A.S. 18.16.010 reads in part:

"(a) No abortion may be performed in this state
. unless (1) the abortion is performed by a physician
, . or surgeon licensed by the State Medical Board-under
A.S. 08.64.200;...; (3) consent has been received
from the parent or guardian of 3n unmarried woman

L

less than 18 years cf age:...  —

A.S. 0B.64.100 is a general grant of power to the

medical board to adopt regulations necessary to carry out the

provisions of A.S. 08.64. In addition, A.S. 08.64.105 is a

specific grant of authority as to abortion:

"The State Medical Board shall adopt regulations
‘necessary to carry into effect the provisions

of A.S. 18.16.010 and shall define ethical,
unprofessional or dishonorable conduct as related

to abortions, set standards for professional
competency in the performance of abortions and
establish procedures and set standards for facilities,
equipment and care of patients in the performance

of abortions.”

The State Medical Board consists of five licensed physicians,

residing in as many separate Alaska Judicial Districts as possible

13 . . .
13/ By guoting the statute, the court 1s not expressing any

opinion as to its constitutionality or uncons+titutionality under
Ree v. Wade, supra, and related cases.  Such a decision is not

necessary in this case.
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and two lay members, A.S. 08.64.010. A review of A.S. 08.64
discloses that the medical board has control over licensing,
examinations and discipline of physicians as well as their continuing
education. This is in addition to the’specific responsibility of
the board in‘thé area of abortion.

The board, as constituted, is composed primarily of
professionals knowledgeable in the medical field. Regulation is
left to these experts with provision for nonprofessional lay
views through the two non-medical members. Because of the board's
competence, because of its general grant of authority in the
field éf medicine, because of its intended statewide composition
and because of its specific grant of authority with respect to
abortion, the court concludes that the state has "fully occupied”
or "preempted" regulation of medical practice and procedure, and
that having done so, the quough has no authority t6 adopt regulations
in the same f£ield. In reaching this conclusion, the court ié
aware that the Alaska Supreme Court has rarely, if ever, decided
a case on the basis of total preemption and has impliedly, at
least, agreed with the observation of C. Antieau that the doctrine

of the occupation of the field should be disregarded, 1 C. Antieau,

Municipal Incorporation Law, §292.38 (1938), cited in Chugach Electric

Assoc. v. City of Anchorage, supra, at p 120 fn. 16. However, in

this case, for the reasons stated above the court ¢oncludes that
the borough ordinénce as a regulation of medical practice and
procedure is an obstacle to the authority of the State Medical
Board to regulate the same subject.

Even if the doctrine of preemption does not exist in
Alaska in as pervasive a manner as decided above, the court

concludes, nevertheless, that the borough ordinance conflicts

cf. Chucach Electric

with specific state legislation in the same area,

Assoc v. Citv of Anchorage, supra, at 121.
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Pursuant to A.S. 08.64.105, the State Medical Board has
adopted 12 AARC 40.070. 14/ By adopting that regulation the board

has expressed a policy consistent with Planned Parenthood of Missouri

v. Danforth, supra, that informed consent is required: in the

broadly specified areas of medical complications and the possible
emotional and physical sequelae of the procedure. However, the

specificity of the information to be given is left to the discretion

The Borough regulation

oﬁ the physician, e.g. Doe v. Bolton, supra.
is inconsistent with 12 AAC 40.070 in that it directly copflicts
with the medical board's policy that beyond the identification of
the broad categories to be covered, the specific details of the

information to be given is left to the physician. 15/

For the reasons stated above Kenai Peninsula Ordinance
81-71 is an invalid legislative enactment. Accordingly, the

relief sought by plaintiffs is granted.

2. Scope of Borough Regulatory Power.

Plaintiffs argue that even if there were no issﬁes'of
state preemption of the type discussed above, the ordinanée is
invalid as a legislative enactment beyond the scope of the Borough's
powers. The argument is again two pronged; plaintiffs' £first
claim that the area of regulation is beyond the power of this
second class borough, and secondly, that even if such regulatory .

power lies within the Borough's authority it can be exercised

only by the two service area boards, not the assembly.

14/ That regulation reads:

"Unless otherwise provided in 12 AAC 40.060,

a written informed consent shall be obtained

from the patient or from any other person whose
consent is required before termination of a
pregnancy. Such written informed consent shall

be on the patient's chart. The patient and other
persons whose consent is required shall be advised
of the medical implications and possible emotional
and physical seguelae of the procedure.”

15/ In support of their argument, plaintiffs rely on an order of

the State Medical Board post-dating the ordinance. The order
prohibits a physician from reguiring a patient to execute the

form prescribed by the ordinance. The court has relied on authority
independent of the medical board's order in reaching its conclusions .
stated herein. Without deciding the issues involved, the court
questions the authority of tne koard to issue the order in absence

of specific statutory authority. . See also A.S. 44.12.180(£f) and

A.S. 44.62.300(8). /{ /
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The Kenai Peninsula Borough is a general law' second

class borough. 16/ The sole areawide powers conferred upon organization

were those of education, planning and zoning, § 1, Ch. 52, SLA

1963. 1/

The Borough's initial areawide powers were augmented by

the creation of two service areas previously referred to, SPHSA

and CPHSA. These service areas were granted the power "...t0

construct, maintain, and operate a hospital in the manner provided

in A.S. 29.10.159 for first class cities.” 18/ At the time of

the election, the relevant statute provided that service areas
may be established and operated by the assembly by ordinance,
A.S. 07.15.050(a), and that the assembly may provide for an

appointed or elected board to supervise the furnishing of ‘those

services, A.S. 07.15.050(c). Kenai Peninsula Borough Ordinances

§9-3 and 69-4 carry out the assembly's statutory responsibility.

Disregarding for the moment the question of whether the

assembly may now exercise any of the power granted to the two

16

18/ The KPB was created as a second class borough on January
i, 1964 by the Mandatory Borough Act, Ch. 52, SLA 1963 and the
ensuing election held on December 3, 1963.

17 L

—f/vAddltlonal powers may be acguired and exercised on an area
w;de basis pursuant to A.S. 29.48.030, 29,48.035 and 29.33.250 or
within service areas pursuant to A.S. 29.63.090:

18/ 5¢ the time of the election, April 8, 1969, A.S. 29.10.159
read:

"The council may establish, maintain, and operate
hospitals for the care and +reatment of the indigent,
sick, injured, and maternity cases, and for this
purpose may :

(1) purchase or lease real property;

(2) erect necessary buildings, make necessary
improvements and repairs, and alter an existing
building for the use of the hospitals;

(3) use money raised by taxation, and take such

other action as may be necessary to provide hospital
facilities: ,

(4) provide for a board of directdrs to be appointed
by the municipal executive subject to confirmation by
the council and delegate to the board those responsi-

bilities for the rmanagement, control and operation
of the hospital that the council considers approprliate.
h 27 SLA 1953;

(§16-1-35(25) ACLA 1249; added by Sl ¢
" am §1 ch 145 SLA 1963). l IEL

|
i
}
!

* i
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service areas by the voters in the April, 1969 service area
election, there is an issue as to the scope of the borough's
power acguired incident to the creation of those service areas.

The statute then in effect, A.S. 29.10.159, provides
the clearest'diiection. A review éf that statute demonstrates
that the focus of the Borough power was the acquisition of property
for hospital use, the construction, repair and maintenance of the
hospital, the raising and expenditure of tax money for hospital
purposes and creation of a board responsible for managing, controlling
and operating the hospital. The focus of the power, simply
stated, wés on hospitgl financing, construction, operation and
management, not on the regulation of medical practices and procedures

to be followed within the hospital. 18/

The court has earlier concluded that this ordinance is
an attempt to regulate medical practices and procedures within
the service area hospitals. This regulation is outside the scope

of authority granted under the applicable enabling legislation,

A.S. 29.10.158.

The result remains the same if the current Municipal

13/ Of course there is some regulation of the medical staff, but
this is pursuant to by-laws, rules and regulations governing the
medical staff, Homer Hospitals, Inc. Operating Agreement 410,
Lutheran Hospitals, etc Operating Agreement ¢5. Although not
explicitly part of the record, a fair reading of each agreement
contemplates that the staff by-laws are adopted by the staff, not
through borouch assembly or service area legislative action. '
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Code is used for measurement of the Borough's authority. 20/
A.S. 29.48.030 provides in parti:

"A municipality may exercise the powers necessary
to provide the following public facilities and
services:... (5) health services and hospital facil-
ities."

A service area may be established to exercise this power, a.S.

29.63.090(a).
Additionally, A.S. 29.48.035 grants a muncipality the

authority to regulate the use and operation of its public facilities

and services.

The same question; which the court considered in its
analysis of the legislation predating the 1372 Municipal Code
Revision, is posed here; namely, does the power to regulate the

use and operation of a hospital include the power to regulate

20 _ X . . . ;
29/ An interesting gquestion exists with respect to which statute

is determinative of the extent of the borough power to be exercised
through the service areas, former §29.10.159 or the current
statutes, A.S. 29.63.090(a), 29.48.030, 29.48.035. Section: 3,

Ch. 118, SLA 1972 provided in part: ’

"A right or liabiliﬁy of a2 home rule or general
law city or borough existing on September 10, 1972,
is not affected by enactment of this act.” o

Questions which may be asked but need not be answered are:

_ (1) Is the KPB a general law borough since it was
created by a specific act of the legislature, the Mandatory
Borough Act, rather than by the then existing procedure for

establishing boroughs under 2.S. 07 ?
(2) Is the exercise of a particular power a "right" of

the type contemplated in Section 3, Ch 118, SLA 1972, if so, then
the nature and extent of that "right" is not affected by the 1972

Municipal Code Revision:
(3) If the KPB is not a general law borough, does the

code revision affect its "rights and liabilities"™ in a way different
from a general law borough.

The reason these guestions need not be answered is that the court
has concluded that under either statute or set of statutes the

result is the same.
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medical practiée and procedure within the hospital? Stated
differently is it reasonably necessary for the Borough to regulate
medical practice and procedure within its hospitals in order for
it to exercise its hospital and health facility power;. The court
concludes that the power to reéulate medical practice and procedure
is not reasonably to be implied by the general grant of authority
to regulate the use and.operations of hospitals and health
faéilities. 21/

This is the result even if the provisions of Article X,
§1, of the Alaska Constitution are considered. 22/ A liberal
construction of either former A.S. 29.10.159 or A.S. 29.48.035
does not carry the implied power for Borough regulation of medical
practice and procedure. The result might be different if such
regulations were necessary in order to carry out the other powers
granted by those statutes, but such is not the case. The specific |
grants of power under the applicable 'statute may be ach;evéd
without the necessity of implying the power to regulate medical
practice and procedure.

In summary, the court concludes that the Borough is
without statutory authority to regulate medical practice-and
procedure within its hospitals.

3. Authority of Service Area Boards.

In the foregoing portion of this opinion, the court
concluded that the Kenai Peninsula Borough had no statutofy

authority to regulate medical practice and procedure within its

hospitals. With that conclusion as a predicate, it must necessarily

21/ The type of regulatory power contemplated by A.S. 29.48.035
would pertain to charges, hours of cperations, restrictions on
visitors, operation of ancillary facilities such as canteens,
gift shops, cafeterias and other regulations deemed necessary to

the operation of the hospital.

22/ In pertinent part that secticn provides:

"A liberal construction shall be given to the
power of local government."

N

L4
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follow that the service area boards likewise have no such authority.

Nevertheless, for purposes of compléteness, the court will rule
on plaintiffs' argument that, assuming, the Borough has the power
to regulate in the manner expressed by the ordinance, the power
should be exercised by the service area boards, not the assembly.
At the time of their creation, the assembly by ordinance‘
established service area boards, Kenai Peninsula Borough Ordinances
69-3, 65-4. 23/ At the time of the adoption of the ordinance,
Borough Code, Section 16.08.040 provided with respect to the
CPHSA Board:
"The hospital board shall advise the mayor and
assembly concerning the administration and
operation of the service area, review the annual
budget and make recommendations and perform such
additional functions as the assembly may direct.”
The ordinance does not grant the governing board any legislative
authority. Its capacity is only advisory. The assembly's limitation
upon the authority of the service area board is not in violation
of either former A.S. 07.15.050(c) or A.S. 29.63.090(c) since the
direction to assembly that a board be established to supervise
the furnishing of serviceé»was directory and not mandatory.
Plaintiffs, in apparent recognition of this problem,
argue that by entering into the contract with Lutheran Hospitals
and Homes Sncicty of America, the assembly delegated its legislative
adthority to the socicty's board. But a municipal corporation

cannot, by contract, divest itself of its general legislative power, 2

McQuillin, Municipal Corporations, §10.38 (1979). With specific
23/ The boards were established pursuant to A.S. 07.15.050(c)
which provided:

"Boards. The assembly may provide for appointed

or elected boards to supervise the furnishing of

special services in service areas.

This is identical to the current law, A.S. 29.63.090(c).




Marshburn v. KPB Assembly

3HO 81-179 CI '

Decision and Order on Plaintiff's Motion
for Summary Judgment

Page 30

n

reference to this case, an analagous problem was considered by

the court in Galveston v. Hill, 519 S.W.2d4 103 (Tex. 1875). 1In

that case, the City of Galveston sought to construct a grain elevator
through thé issuance of bonds. The elevator was to become part
of the Galveston wharves, a pﬁblic utility managed by a board of
trustees. The board of trustees entered into a lease of the
facilities to a private organization and through the lease
specifically permitted the private organization to "...es;ablish
and enforce rules and regulations in the operations of the leased
premises..."”. The court concluded that the contract was an improper
delegation of governmental authority and therefore denied a
petition by the attorﬁey general to certify the proposed bond
issue, stating:

"The management and control of the facility

in sugh case, however, is to be limited to

proprietary affairs and must not involve the

re-delegation of governmental or legislative

functions of the board of trustees.” (519 S.W.2d

at 105).
It must necessarily follow that the assembly may not, by contract,
delegate to the Lutheran Homes and Hospitals Society of America
legislative or governmental power which could be exercised by-a
service area board. Consequently, as to the CPHSA legislative .
regulatory authority rests with the assembly, not the service
area board.

At the time of the adoption of the ordinance, Borough Code

§16.24.080 provided in part with respect to the SPHSA:

"The board of directors of the service area shall
have the power to provide for hospital services
within the service area and for the administration

and operation of the service area..."
This is a more specific grant of power than was given to the

CPHSA board and represents the creation of the type of board

contemplated by former A.S. 07.15.050(c) and A.S. 29.63.090(c).
A question, yet undecided in Alaska law, is whether such

a service area board as created possesses general legislative
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authority with respect to the furnishing of services in its area.
That is to say could such a board within its proper sphere of
regulatory authority exercise that authority by ordinance or
otherwise. Reference to the Alaska Constitution is necessary.
Article X, Section 1l provides in part:

"The purpose for this article is to provxde for

maximum local self government with a minimum of

local government units, and to prevent dupllcatlon

of tax levying jurisdictions...”
Article X, Section 2 provides:

"All local government power shall be vested in

boroughs and cities. The state may delegate taxing

power to organized boroughs and cities.” .
Article X, Section 4 provides:

"The governing board of the organized borough

'shall be the assembly...."
Article X, Section 5 provides in part:

", ..The assembly may authorize the levying of

taxes, charges or assessments within a service

area to finance special services.”
A fair reading of the above quoted constitutional provisions
along with A.S. 29.48.150 compels the conclusion that orédinances
may be enacted only by a borough, assembly or city council. A
service area board may not carry out its functions by ordinance.

On the other hand, board regulations adcpted incident
to the furnishing of hospital services within a service area do
not fall within those classes of legislative subject matter which
must be dealt with by ordinance, A.S. 29.48.130. Accordingly,
the adoption of regulations by a service area board incident to
its supervising the furnishing of hospital services is within the
board's power. The last question is whether regulation of. those

services is exclusively within the board's .power or whether the

assembly may act within the same subject matter area.
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service aresa rocard. Otherwise,

the board is merely an advisory tody.

With respect tc this particular case, ~he distinction
petween the CPHSA board which the assembly has girectedé to Dbe

latory

™
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advisory and the SPHSA board 1s
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authority were in the assembly rather than the SPHSA board, the

l poard shoulé have been created in & manner similar to thet used

' for the CPESA.

Thus, &s to the SPHSA, +he court concludes that once a

| boa *d is created tc supervise the furnishing of special services
N ~—— " A_—-______-—'———-——————-——— — . pp—— —— .

. within the serv1ce ares, thewboardbunotmthg_gggembly, must acdopt
L NE—— e e

: . e dent 2¢/ J--
the regulations necessarllv incice to that power. — 7
. T L _“_“4_____________’__,‘__-—- e A S e e i ; , /
Consecuently, assuming +hat the subject matter of the

ordinance is within the scope of the borough's regulatory power,

. L s gPESA, have been exercised Dy the

that power must, in the case oI

cervice area board, not the assembly. The contrary is true with

respect to the CPHSA since the assembly heas retazined regulatory
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power as to +he provision of specizl services
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::Nc?nfs cgnc}ug:on s fur;ﬂer supported by the fact that the
SPHSA 1s elacteq, not appcinted. The appliczable ordinance, KPB
Code 16.24.080 provides in part ’
"Te is intended =hat the elecied board members
c~2)1 be responsicle for the level of services
provided and to that end must -e r2szponsible <o
=~z electorate for ths emount of taxes necesserily
raised te provide such services " O ’
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within theat service
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ORDER

Based on the foregoing; it ié

ORDERED, ADJUDGED and DECREED:

l. Chapter 10.12 of the Kenai Peninsula Borough Code
is in its entirety declared unconstitutional as violating Amendment
XIV to the Amendments of the Constitution of the United States,
and Article I, Section 22 of the Constitution of the State of
Alaska; and is an invalid legislative enactment of the Kenai
Peninsula Borough. 23/

2. The Kenai Peninsula Borough, its officials, employees,
agents, contractors and subcontractors are permanently enjoined
from enforcing directly or indirectly any provision of Kenai
Peninsula Borough Code, Chapter 10.12.

3. The matter of costs and attorneys fees to be awarded,
if any, will be décided uéon further proceedings under Civil .

Rules 79 and 82.

DATED at Kenai, Alaska this I///;; of November, 1383.

W:RAhST N
Superior Caur;

I hereby certify that a copy
of the foregoing document
was sent on J/-2/- K2
to the following:

Friedman

Gordon

Williams

Garnett

Delane

LLELATF o /45
/0725
Deputy Clerk

cc: Law Clerk

25/ The constitutional infirmities exist only insofar as the
ordinance is applied to first trimester pregnancies. The parties
have not addressed and the court is not ruling upon constitutionality
of the ordinance if it is applied to post first trimester pregnancies,
Roe v. Wade, supra. The application of the doctrine of state
preemption and related state law render the ordinance invalid

irrespective of the stage of pregnancy to which it may apply.

.0
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- Introcduced by: McGezhan,
O Dzle, Stephens, Dimmick,
4 Jeen, Douglas, Walli &

- Glick
Date: Jen. 3, 1683
Hezring: Feb. 7, 1883
Vote:
Action:

KENAI PENINSULA BOROUGH
ORDINANCE 84-1

AMENDING KPB 16.24.080 PERTAINING TO POWERS AND DUTIES OF THE
SOUTH KENAI PENINSULA HOSPITAL SERVICE ARFA BOARD. -

WHEREAS, the ordinances governing all service areas of the
borough except the South Peninsula Hospital Service Areaz provide
that all actions of the service area board are subject to
approval by the assembly; and C

WHEREAS, it 1is desirable to have actions of the South
Peninsula Hospital Service Area Board subject to assembly
approval; :

NOW THEREFORE, BE IT ORDAINED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

Section 1. That KPB 16.24,080 is hereby amended as follows:

16.24.080 Board--Powers and duties. Pursuant to
the provisions of AS 79.63.090, the board of directors
oI the service area, subject to Assembly approval and
appropriation of funds, shzll have the power to provide
for hospital services within the service area and for
the administration and operation of the service arez;
providing however, that in exercising such power, the
board of directors must comply with the objectives and
provisions of the Hill-Burton Hospital Constructiom Act

"and the regulations passed pursuant thereto and with
the agreements entered into by the KXenzi Peninsula
Borough as part of the application for grant end loan
funds under such =zct. [IT IS 1INTENDED THAT BOARD
MEMBERS SHALL BE RESPONSIBLE FOR TEE LEVEL OF SERVICES
PROVIDED AND TO THAT END MUST BE RESPONSIZLE TO THE
ELECTORATE FOR THE AMOUNT OF TAXES NECESSARILY RAISED
TO PROVIDE SUCH SERVICES, AND THE BOROUGH WILL RAISE
THE AMOUNT OF THE LEVY WHENEVER IN ITS JUDGMENT SUCH
ACTION IS NECESSARY TO SECURE ADEQUATE TFUNDS FOR
REPAYING BONDED INDEBTEDNESS OF THE SERVICE AREA.] The
board shall promptly £furnish =zccurate znd ccmplete
copies of the minutes of 211 board meetings to the
meyor and the assembly.

25 |2
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iTs enactment.

ENACTEZD BY TEE
- DAY OF

Section 2. Th

ASSEMBLY OF THE KENAI PENINSULA BOROUCH ON
, 1883.

ATTEST:

Joseph C. Armess, Assembly President

Borougn Clerk

Kenzi Perninsula Borough
Ordinance 84-1
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